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P R O C E E D I N G S  

-     -     -  

(March 31,2016; 10:40 AM.) 

THE COURT:  Madam Clerk, if you will call the case.

THE CLERK:  Case No. 1988-CF-5355, State of Florida

versus William Thomas Zeigler, Jr.

THE COURT:  Just so that our court reporter knows

who everybody is -- she may already know -- could I  have

the State identify themselves and then the defense.

MR. NUNNELLEY:  Ken Nunnelley, Assistant State

Attorney.  Vivian Singleton, Assistant Attorney Gen eral.

MR. TRACEY:  Dennis Tracey and David Michaeli from

Hogan Lovells on behalf of the defendant.  And 

Mr. John Pope from Epstein, Becker, and Green on be half

of the defendant.

THE COURT:  I always have to remember that we have

to make sure we get a waiver of appearance from you r

client.

MR. TRACEY:  Yes.  Our client waives appearance

today, Your Honor.

THE COURT:  Okay.  All right.  We're here on one

motion today and that's the Motion for DNA Testing.   So

who wants -- I guess it's the defense's motion, so would

you like to proceed first?

Are there any housekeeping matters that we need to
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take care of before proceeding?

MR. TRACEY:  I don't think so, Your Honor.

THE COURT:  Okay.

MR. NUNNELLEY:  Only other than excluding expert --

not invoking the ruling as to the expert witnesses.   I

don't think we had any lay witnesses.

THE COURT:  Counsel?

MR. TRACEY:  That's acceptable to the defendant.

THE COURT:  Okay.  All right.  You may proceed.

MR. TRACEY:  Thank you, Your Honor.

This is a motion seeking the Court's approval for

modern technology DNA testing for five categories o f

evidence.  It's a very limited and very focused mot ion

seeking specific testing on specific items that are

sitting in the vault downstairs in this building fr om

the scene of the crime in 1976.

And while it's a limited and focused motion, 

Your Honor, this is probably the most momentous tim e in

the history of this case.  And the reason for that is

that this motion using modern DNA technology can fi nally

resolve what has been at issue for nearly the last 40

years.

Unlike so many of the postconviction proceedings

that take place, this is not about a procedural iss ue,

some defect in the process, some sentencing questio n.
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This is about the most fundamental issue that the c ourts

deal with and that is whether a defendant is guilty  or

innocent.  And it's about using technology to answe r

that question that was not available in 1976 when t he

original investigation of this crime took place.  A nd it

wasn't available in 2001 when this Court granted DN A

testing of certain of the evidence.

The technology that will be used, if Your Honor

grants this motion, is breakthrough technology that  will

find the source of blood and other DNA evidence tha t

could never be found before.

You'll hear today from 

Mr. Stephen [sic] Eikelenboom.  Mr. Eikelenboom is one

of the world's leading experts in DNA technology.  He

regularly has been an expert witness on a variety o f

different kinds of DNA technology, as well as crime

scene reconstruction and blood splatter analysis.

Mr. Eikelenboom, for the most part, doesn't testify

for defendants or for the prosecution.  For the mos t

part, Mr. Eikelenboom, as you'll hear, is appointed  by

the court.  Under the Dutch procedure, the court ha s the

right to engage an expert, and that's what

Mr. Eikelenboom has done most of his career.  And h is

job is not to argue for one side or the other.  It' s to

find the truth.  Mr. Eikelenboom wants to find the truth
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here.  That's why he's involved.  That's why he's i n

this courtroom today.  And he will give some very

important testimony.

His testimony will be, if you allow him to do this

testing, he will determine whether Mr. Zeigler kill ed

Perry Edwards and the other victims.  If the testin g

comes out one way, he's going to be able to testify  that

Mr. Zeigler did not commit these crimes.  But

importantly, if it comes out another way, he's conf ident

that he's going to be able -- that he will testify that

Mr. Zeigler did commit the crimes.  You'll hear him  tell

you that today and you'll hear exactly why.

You are going to hear another remarkable thing

today, Your Honor.  The expert for the State, who

pursuant to Your Honor's order, we were able to tak e the

testimony of prior to this hearing, and that expert  is

going to agree on most of the evidence that we're

requesting.  That the testing that we're requesting  is

likely to generate useful DNA evidence because, in

part --

MR. NUNNELLEY:  Your Honor, I'm going to object.  I

know it's opening statement, but Mr. Tracey is

testifying for a witness that may or may not be cal led

and he's overstating the substance and significance  of

that witness' deposition testimony.  This is not th e
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time for this.

MR. TRACEY:  I'll leave --

THE COURT:  You can go ahead and move forward.

I'll overrule.

MR. TRACEY:  So that's why we're here, Your Honor.

We're here pursuant to a statute that the Florida

Legislature passed specifically for a situation lik e

this.  The Florida Legislature said, "If there are

changes in DNA technology that allow the courts to

determine evidence that they couldn't determine und er

old technology, we want them to have that evidence and

we want to do that testing."

THE COURT:  What section of the statute is that?  

MR. TRACEY:  Statute 3.853.  Rule 3.853.  Sorry.

THE COURT:  Okay.  I was going to say, I never

heard of a statute called that before.

MR. TRACEY:  There are three -- there are three

requirements that Rule 3.853 imposes in order to ge t

this testing.  The first is that there is physical

evidence that may contain DNA evidence that still

exists.  That issue is, I believe, on dispute.

Two, that the DNA tests would be admissible at

trial and are authentic.  I believe that there will  be

no dispute about that.

The only dispute is on the third element of the
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rule, and the third element of the rule is that we have

to show that there is a reasonable probability that  the

DNA evidence, when it is produced, would have resul ted

in reasonable doubt about the defendant's guilt.

So we don't have to show, Your Honor, that this

evidence would prove Mr. Zeigler not guilty.  I bel ieve

it will.  But under the rule, we don't have to prov e

that.  All we have to prove is that there is a

reasonable probability that it would have raised

reasonable doubt in the minds of the jury.

And we also don't have to show that someone else

committed the crime.  It's just reasonable doubt.  And

the defendant is entitled to that.

And in considering this motion, Your Honor must

accept the allegations of the motion as true.  So t he

Court must accept that if the evidence is tested, i t

will have the results that we suggest.

And then the Court is required to consider whether

those results would have a reasonable probability o f an

acquittal.  And in doing that -- and this is really

critical.  In doing that, the Court is required to

consider all of the evidence in the case.  The Supr eme

Court has said that the court is, quote, "Required to

consider the cumulative effect of all of the eviden ce

that has been presented during the defendant's
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postconviction proceeding."

That's the Hildwin case.  And we've got -- we've

presented a lot of evidence during these postconvic tion

proceedings, and I'm going to talk about some of th em

this morning so that Your Honor can consider the

potential DNA results in the light of the evidence that

exists.

And what we submit, Your Honor, is that the

evidence pointing to Mr. Zeigler's guilt is weak.  It is

entirely circumstantial.  It is contradictory.  And  much

of it is questionable evidence.

You might -- I think every one of us would want to

think that since someone has been in jail, on death  row

for 40 years, well, that shows that there must be a  lot

of evidence supporting him being there because why would

he be there for 40 years?

I'm going to ask Your Honor not to have that

perspective until we finish these proceedings becau se

the fact is, when you look at it as a whole, the

evidence is flimsy.  What is the evidence?  The cri me

scene was the Zeigler furniture store Christmas Eve ,

1975.

MR. NUNNELLEY:  Your Honor, again, I'm going to

object to retrying the case.  We're here for the pu rpose

and sole purpose of determining whether DNA testing  is
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or is not going to be conducted.  We are not here t o

retry the guilt stage of this case from 1976.  I ob ject

to this.

MR. TRACEY:  May I be heard?

THE COURT:  Go ahead.

MR. TRACEY:  This is absolutely critical for the

Court's consideration on this motion because the Co urt

has to decide whether, in light of all of the evide nce,

this DNA evidence would make a difference.  That's a

critical element of this.

If Mr. Nunnelley is willing to concede that if we

show that DNA evidence can produce results, that yo u

don't have to decide whether it would be significan t in

light of all the evidence, I can skip this.  But,

otherwise, this is absolutely critical to what you have

to decide.

THE COURT:  Well, it may be critical, and at some

point, I'll make that determination, but really, I would

rather just hear the facts that you are going to pr esent

which is testimony today.  I'm assuming you can mak e the

argument that you are going to present this at the time

and getting ready to make your argument because you  are

kind of starting to argue the case.  And I don't wa nt to

hear argument.  I want to hear facts at this point.

MR. TRACEY:  So the facts -- the facts start
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with --

THE COURT:  I guess I'm sustaining the objection.

I forgot to say that part.

MR. TRACEY:  Thank you, Your Honor.

The facts are that there are -- that there's a

significant amount of bloody clothing and other evi dence

from the scene of the crime.  And we believe that m odern

technology DNA testing will determine significant

evidence from that evidence.  And I will start with  the

shirt that Mr. Zeigler was wearing on the night of the

crime which, again, is downstairs in the vault.  An d at

the trial, the blood spatter expert looked at that shirt

and said, "Hey, there is a lot of blood on that."  They

tested it for what type of blood it was.  It was A blood

and they theorized that that was Perry Edwards's bl ood

put there.

MR. NUNNELLEY:  Your Honor, that is an absolute

misrepresentation of the facts from trial.  Again,

Mr. Tracey is an eloquent attorney, I admit that, b ut

this is argument for a jury.  It is not appropriate  for

a 3.853 motion.  We're here to put on evidence and we've

been going this long and we haven't heard the first  bit

of evidence other than what Mr. Tracey says it's go ing

to show.  He's not the expert.  He's got an expert

sitting back in the gallery and it's time to put hi m on
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the stand and let him opine whatever it is he's goi ng to

say.

THE COURT:  Response.

MR. TRACEY:  Your Honor, I'll summarize what

Mr. Eikelenboom is going to say.

THE COURT:  Sustain the objection.

MR. TRACEY:  Sorry?

THE COURT:  Sustain the objection.

MR. TRACEY:  Thank you.

What Mr. Eikelenboom will testify about the Zeigler

T-shirt is that with modern DNA testing, which he w ill

describe, he can determine whether there is any blo od of

Mr. Edwards on the shirt of Tommy Zeigler.  The

significance of that, which he will testify to, is that

the evidence shows that Mr. Edwards was brutally be aten,

that there was blood spray around his body, and no one

could have beat him and not gotten his blood on the

shirt.

So it's time to find out for sure and finally

whether there is any blood of Perry Edwards on that

shirt and Mr. Eikelenboom can do it.

Second, Eunice Zeigler was shot and killed with a

single shot from the back.  The State has -- has st ated

and conceded and argued that there are bloodstains under

Ms. Zeigler's coat, which were placed there after h er
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death by someone who moved her body.  Mr. Eikelenbo om

will testify that in 1976 there was no way to find out

who did that and no way to find out whose blood was  on

it because it's A blood and there were three people  with

A blood in the room.  Today we can find out two thi ngs.

One, whose blood that is.  We know it's not

Mr. Zeigler's because he was Type O.  Whose blood i s

that?  And, second, we are very likely to be able t o

figure out from touch DNA who put that blood there.

That would be very significant to this case.  Third ,

Perry Edwards.  Perry Edwards's clothing and

fingernails, according to Mr. Eikelenboom, should b e

tested for DNA evidence.  It will show who he strug gled

with on the night of the crime.  The fingernails is

standard, of course.

And lastly, Mr. Eikelenboom will recommend that the

guns that were used on the night of the crime be te sted

for DNA on the interior of the guns because there i s a

dispute as to who owned those guns, and DNA that is  left

on the inside of the guns may well show who owned a nd

handled them.

So the only -- the only issue that the State has

raised about this or the most significant issue tha t the

State has raised about this is that the -- because of

the prior DNA testing, the current request is barre d by
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collateral estoppel.  And I would like to ask my

colleague, Mr. Michaeli, to address that for Your H onor.

MR. MICHAELI:  Good morning, Your Honor.

THE COURT:  Good morning.

MR. MICHAELI:  I'll be very brief.  As Mr. Tracey

mentioned a moment ago, the State has raised only o ne

objection to the defendant's motion and that object ion

is that the motion is barred by collateral estoppel .

The State does not argue, nor can it, that the moti on is

barred by res judicata, which is a significantly br oader

doctrine, or by a successive motion bar.  And the r eason

it hasn't argued that is because the Florida Suprem e

Court ruled in this very case.  The res judicata do es

not apply to the 3.853 motion, and there is no res

judicata or successive motion bar.

The difference between the two is critical in this

case.  Collateral estoppel applies only to issues w here

the identical issue has been previously presented a nd

decided by the courts.  Identical issue.

Res judicata is broader.  It applies -- and this, 

Your Honor, by the way, comes from the Florida Supr eme

Court's decision in State vs. McBride which is at 848

So.2d 287 from 2003.  Res judicata applies to an is sue

that was previously presented and decided but also to

issues that were not previously presented but could  have
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been.  And that doctrine is not available on 3.853.   So

the only question --

MR. NUNNELLEY:  Your Honor, again, I'm going to

object.  This is argument.  This is not an opening

statement.  This is a closing argument.

MR. MICHAELI:  May I respond?

THE COURT:  Go ahead.

MR. MICHAELI:  The only thing I would like to

describe for the Court at this time is the way the

specific facts the Court will hear momentarily rela te to

collateral estoppel.

THE COURT:  I'll sustain the objection to what you

said so far, but you can go ahead and address what you

just said as far as the facts are concerned.

MR. MICHAELI:  Thank you, Your Honor.

So what's different about this motion?  What has

not been previously litigated and decided?  Three

things.

First, this motion asks to test an entirely new

category of evidence.  It's never before been teste d in

this case because it couldn't have been.  Touch DNA .

Skin cells transferred from victims to attackers in  the

course of a struggle.  There's never been a request  in

this case to test touch DNA before because we didn' t

have the technology to do it, and today we do.
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That issue has never been presented, never been

decided.  There can't be a collateral bar, a collat eral

estoppel bar, to raising those issues in this motio n.

The second is the use of a significantly more

powerful type of test kit mini-STR.  Mini-STR works  on

the very type of evidence the Florida Supreme Court  has

previously said in this case gave rise to concerns about

the efficacy of testing and that is degraded or old

evidence.  Old evidence was difficult to test using

prior technology.  Today's technology can test it a nd

get perfect clear DNA profiles.  The new form of te sting

technology, the defendant has never asked to use it  in

this case, never been decided by the courts because  it

didn't exist.

The third type of testing technology is called

Y-STR.  Y-STR also was never before requested, neve r

before decided in this case.  Y-STR works in a very

simple way.  Women have only two X-chromosomes.  Me n

have an X-chromosome and a Y-chromosome.

MR. NUNNELLEY:  Your Honor, again, it's moving into

argument or perhaps expert testimony from Mr. Micha eli,

and I object.

MR. MICHAELI:  I'll move on.

THE COURT:  He's telling me what he believes the

evidence is going to be, so I'll overrule the objec tion
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at this point.

Go ahead.

MR. MICHAELI:  Thank you, Your Honor.

What the Court will hear shortly from the experts

and from both experts, by the way, is that this tes ting

technology makes it possible to separate out a mixe d

sample.  It filters out all the female DNA leaving only

the male DNA to be tested.  That's critical in this  case

because the Florida Supreme Court has previously he ld

that another reason testing would not necessarily y ield

probative results is that the samples could be mixe d.

Technology has solved that problem as well.

The third aspect of this motion that is different

from any motion that's previously been in the case is

that this motion seeks a broader range of testing o n

certain objects.  The last time the motion for DNA

testing was before the courts in this case, this Co urt

and the Florida Supreme Court said that the absence  of

finding Perry Edwards's blood on the selected spots  on

Mr. Zeigler's shirt wouldn't show that Mr. Zeigler

didn't murder Mr. Edwards because the blood could b eing

someplace else on the shirt.  This testing motion s eeks

to test all the spots on the shirt and also seeks t o use

an additional technique called taping that let's yo u

literally test the entire garment.
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And what Your Honor will hear is that both experts

agree if you do that and you still don't find

Mr. Edwards's blood DNA or skin cell DNA --

MR. NUNNELLEY:  Objection.  Argumentive.

THE COURT:  You're getting ready to argue, so I'll

sustain the objection.  You are just about starting  to

argue.  I got the facts as you told them.

MR. MICHAELI:  Thank you, Your Honor.

Those are the issues in the case.  Those are the

reasons why prior motions are different from this

motion, why collateral estoppel can apply to this m otion

and why, in fact, this motion should be granted.

Thank you, Your Honor.

THE COURT:  Okay.  State.

MR. NUNNELLEY:  Very briefly and just to get to

some of the high points.

The Court is not required to accept the averments

in the motion as true any longer.  That is the stan dard

that gets us to a hearing.  That is where we are to day,

I think.  And if this were the law as the defense

suggests, there would be no need for us to be here to

put on evidence to allow the Court to decide whethe r or

not the claims in the motion are viable or not.  It 's

their motion.  They have to prove it at this point.

They can't come in and say, "Oh, well, the
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averments we pled are true."  Not anymore.  That ge ts

them here, but it doesn't get them in the end zone.

Secondly, they selected the Hildwin case.  Hildwin

is a 3.851 proceeding.  It's a 3.851 decision.  It does

not control this case.  In fact, it has little or

nothing to do with anything at all before this Cour t,

and only tangentially is related because it was a D NA

case.  And, again, the reason I know this is becaus e I

was counsel of record in that case.

With respect to what the testing will show or not

show, the evidence, will be what it is.  The eviden ce, I

suspect, in some cases will be speculative.  I

suspect -- I expect there to be evidence that the

authenticity or the (5)(b) component of Rule 3.853 is

very much debatable.  And I suspect that there will  be

evidence and testimony to suggest that (5)(c) is al so

very much debatable and not nearly so clear as the

defense would have the Court believe.

With that, the State is ready to proceed with the

defense's case.

THE COURT:  Call your first witness.

MR. TRACEY:  Defense calls Mr. Richard Eikelenboom.

COURT DEPUTY:  Face the clerk and raise your right

hand.

RICHARD EIKELENBOOM 
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was called as a witness and, having first been duly sworn,  

testified as follows:  

THE COURT:  You may proceed.

MR. TRACEY:  Thank you.

DIRECT EXAMINATION 

BY MR. TRACEY:  

Q Good morning, Mr. Eikelenboom.  Thank you for

coming.  Would you state your name and residence ad dress for

the record, please.

A I'm Richard Eikelenboom.  And currently living in

Colorado, Conifer, 32976 Edward Drive.

Q And what is your current occupation?

A I'm a forensic scientist.

Q And --

THE COURT:  Just for the court reporter's sake and

mine too, could you spell your name, sir?

THE WITNESS:  It is Richard, R-i-c-h-r- -- a-r-d,

Richard.  Eikelenboom is E-i-k-e-l-e-n, for Niko,

b-o-o-m for Maria.

BY MR. TRACEY:  

Q Mr. Eikelenboom, do you have -- who is your current

employer?

A I'm self-employed.  We have our own company.

Q Let me go back and ask you some questions about

your background.  Could you start with your univers ity

N i n t h  J u d i c i a l  C i r c u i t

C o u r t  R e p o r t i n g  S e r v i c e s

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



    23

education, please.  What degrees do you have?

A I have a degree in biochemistry.  Biochemistry is

what is used for working with DNA.

Q And to help you with dates, I would like to place

in front of you your CV.

MR. TRACEY:  May I approach the witness, 

Your Honor?

THE COURT:  You may.

BY MR. TRACEY:  

Q Mr. Eikelenboom, I'm placing before you what's been

marked by the court reporter [sic] as Defendant's E xhibit A

for identification.  Can you identify that?

A Yes.  This is my curriculum vitae.

Q Mr. Eikelenboom, what college did you get your

biochemistry degree from?

A It's --

MR. NUNNELLEY:  We'll stipulate the CV into

evidence.  Mr. Eikelenboom certainly has qualificat ions

beyond those of the man on the street and should be

allowed to render opinions.  Just to move things al ong.

THE COURT:  It's up to you.

MR. TRACEY:  I will -- I'm going to tender the

expert, just so it's clear, on three subject matter s.

One is DNA testing and analysis.  The second is --

THE COURT:  Let's do them one at a time.
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State, any objection?

MR. NUNNELLEY:  Not the DNA, Judge.

MR. TRACEY:  Second is to the bloodstain analysis.

MR. NUNNELLEY:  As to that, Your Honor, I'm not

sure I will stipulate to that.  There's been no men tion

of bloodstain analysis in the report.  He has appar ently

drawn no conclusions in the report.  What was

represented to us is the sum total of his opinion a nd

conclusions, and I'm interested to hear what the th ird

category of expertise this man purportedly has.

THE COURT:  I can't rule because I haven't heard

the facts yet.

MR. TRACEY:  Right.  

THE COURT:  I guess you have to present some facts

on that first.

MR. NUNNELLEY:  It might save some time if I know

what the third area is at this point.

MR. TRACEY:  The third category is crime scene

reconstruction.

MR. NUNNELLEY:  Not contained in the report,

Your Honor.  I object to it.

MR. TRACEY:  I'll proceed, Your Honor.

BY MR. TRACEY:  

Q Mr. Eikelenboom, can you tell us briefly about your

work experience?
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A I started working at the Netherlands Forensic

Institute, the National Lab in the Netherlands, whi ch is all

homicide cases in the Netherlands.  It is only one

laboratory.  And I started there in 1993 in the Dep artment of

Serology.  This is pre-DNA age.  It just started co ming.

They were doing testing with DNA but it was not all owed in

court at that time.  And then the DNA department or  the

serology department do typing and protein typing at  that

time, it started growing and it became the biology department

which was the DNA department.  In 1994, we did -- i n the

Netherlands, we did get DNA laws and we started wit h the

first DNA tests.  And that was done in the biology department

which I worked on it in that stage.  And I was -- I  was

mainly involved in trace recovery, and later on, I started

working in DNA coordination.  In the Netherlands, t he DNA -- 

THE COURT REPORTER:  The DNA . . .

THE WITNESS:  -- investigation is separated into

different departments.  So it starts, of course, wi th

the evidence, trace recovery.  You have to find the  DNA.

The second part is DNA extraction.  Then you have t he

amplification and then analysis.  And then you have  the

reporting officer who does the report to the courts .

And this is all done in different departments of th e

biology department.

So I was specializing in trace recovery, finding
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the DNA, and then later on, I became the Coordinato r.

And that means I coordinated cases for the courts.

BY MR. TRACEY:  

Q And in the course of doing that, did you

investigate crime scenes?

A Yes.

Q Sorry.

A I started the project where we wanted to have

science in the crime -- scene of a crime.  A lot of  cases

didn't get solved, and especially with DNA techniqu es which

are so sensitive, you cannot expect forensics or a

crime-scene officer to have all this knowledge abou t DNA and

all the techniques, especially with sampling.  So I  started

with a team of specialists who went to crime scenes  and take

samples from, for instance, dead bodies, where you always

have a problem because there's so much DNA from the  victim,

in order to also get DNA from a perpetrator.  So I started

the project with that.  I started the project with cold

cases.

THE COURT REPORTER:  Cold cases?

THE WITNESS:  Yes.

BY MR. TRACEY:  

Q What's a cold case?

A A cold case is a case where there's still evidence

but it was never solved, and then the courts can re open it or
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district attorneys, and then they come -- they coul d come to

the National Lab with us and meet to review the evi dence and

see if I would be able to find new evidence in the case.

And especially with the touch DNA, we started with

touch DNA early in 1997, and in 2000, we were using  it in

nearly every cold case for finding DNA.  If the per petrator

didn't leave, for instance, semen or saliva or bloo d, then

you could still look for locations where the perpet rator

applied force on the victim.  Like, for instance,

strangulation marks or clothing which was torn down .  And

this has proved highly successful.

Q And after your period at the National Institute,

what was your next position of employment?

A In 2003, my wife started Independent Forensic

Services.  So we had our own company in 2005.  I jo ined them

and we build up our own DNA laboratory, and we accr edited

that.  And then we started doing the touch DNA whic h I did

for the National Lab until 2005.  We started doing that on

our own.

Q And what is the -- what is the specific business of

Independent Forensic Services?

A Yeah.  Because most laboratories can do

bloodstains, semen stains slides very easily, we ki nd of

specialized in the touch DNA because that was an ar ea,

especially also in the United States, which was not  very
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commonly performed by national labs or state labs.  So we

specialized even more than we did at the National L ab, and we

work mainly complex cases.

Q And over the course of your career, beginning with

the time that you were at the National Institute th rough

today, have you given testimony on DNA analysis?

A Yes.

Q And have you given testimony on blood spatter

analysis?

A Yes.  I also, in 1999, I started doing training in

blood sample analysis to see if we could introduce this kind

of investigation for the courts.  And then, as you can see in

my CV, I did a lot of training, and, in the end, af ter

finishing all this training, I introduced it to the  Dutch

courts and the Dutch courts accepted it.  So since then we

are using bloodstain pattern analysis as a field of

expertise.

Q And when you said you had training in it, were you

referring to the items under bloodstain pattern ana lysis

training on the first page of your CV?

A That's correct.

Q And have you also testified about crime-scene

reconstruction?

A Yeah.  The bloodstain pattern analysis and

crime-scene reconstruction go very close together.  Of
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course, you can reconstruct.  We started using it a s a tool

to find the right DNA stains.  If you have, for ins tance, in

this case, five injured people, of course, you don' t want to

take a hundred stains for one victim, you want to b e able

with the stains to find your victims as quick as po ssible.

So that's why we started out with that at the lab.  But as we

did crime-scene investigation, it is also on the cr ime scene.

And then you want to find out, well, what really ha ppened

here.  And the bloodstain pattern analysis is a ver y good

tool for that, but so is the DNA, of course.  You n eed to

know the source.  So the combination of the bloodst ain

pattern analysis and the DNA investigations is a fa irly

strong, powerful tool in crime scene reconstruction .

Q Approximately -- over the course of that period of

time, approximately how many times did you testify as an

expert in those subjects?

A For the National Forensic Institute?

Q Let's start with in the Netherlands.

A In the Netherlands.  When I was working in the

Netherlands for the National Forensic Institute, it  was

about -- about 30 times.

Q Okay.

A And I'm still testifying today in Dutch courts and

that's about 85 times now.

Q And you've been recognized as an expert in each of
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those cases?

A Every case, yes.

Q Have you ever been rejected as an expert?

A No.

Q Are the cases in which you've been recognized as an

expert listed on pages 7 through 9 of your CV?

A Yes, that's correct.

Q So that's approximately 85 cases?

A That's correct.

Q And have you also done teaching or training of

others in the area of bloodstain analysis?

A Yes.  But not only bloodstain analysis, just a

forensic awareness course in the Netherlands.  We h ave the

institute which trains prosecutors and judges.  Pro secutors

are also magistrates to us.  And so this institute can hire

teachers.  And I did teach there for a long time wh en I was

living in the Netherlands.  And other than that, I also teach

in the police academy.

MR. TRACEY:  Based on that, Your Honor, I would

tender this witness as an expert in both DNA testin g and

analysis, as well as crime-scene reconstruction and

bloodstain analysis.  And he's testified, he's trai ned,

and he's recognized as an expert worldwide on these

subjects.  And it's integral to what he's going to

testify to about here because the crime scene is th e key
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issue.

THE COURT:  State?

MR. NUNNELLEY:  No objection to his expertise, but

I will likely have objections to specific testimony  as

it comes in.

THE COURT:  You may proceed.

MR. TRACEY:  Thank you, Your Honor.

BY MR. TRACEY:  

Q I would like to start very briefly with a

background on DNA testing and then I'll move to the  more

recent developments in DNA testing, if that's okay.   We won't

spend a lot of time on this, but what I've put up b ehind

you -- unfortunately, I don't have it in front of y ou.

Actually, we can do this.

MR. TRACEY:  May I approach?

THE COURT:  You may approach.

You have the same thing there that you have on the

big screen?

MR. TRACEY:  Yes.

BY MR. TRACEY:  

Q Can you, please, describe briefly for the Court the

role of DNA technology in forensic investigations?

A Yeah.  The DNA, of course, is extremely important

in finding out possible donors --

MR. NUNNELLEY:  Your Honor, I realize he's an
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expert.  Perhaps if we could keep this question and

answer to some extent --

THE COURT:  What's your objection?

MR. NUNNELLEY:  Nonresponsive, narrative, and also

irrelevant, arguably, because we are already at the

point that the DNA evidence is admissible, usable.  It's

been admissible since Andrews.  I don't know that we

need a science lesson to get to the meat of the mot ion

we have before the Court.

THE COURT:  I'll give you some leeway at this

point.  Overrule the objection.

MR. TRACEY:  Thank you, Your Honor.

BY MR. TRACEY:  

Q I'm going to move quickly to what's important which

is new developments, but I think just to give us so me very

brief basis so that we can discuss new developments , nothing

more than that.

A So what we see here is a cell and the pink area,

round area, that's the nucleus.  That's the locatio n where

the DNA is in which we're interested to find out wh ether or

not a person could have donated.

On the nucleus, there's the chromosomes, and we

don't amplify or we only look at certain locations on the

chromosomes, and we call it the target DNA.  That's  the

location of interest in order to identify different  donors of
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DNA.

Q Thank you.

And just briefly, what is the result of the DNA

test?  Explain that.

A What we see here are called electropherograms.  The

first on top is an allelic ladder.  You can see it as kind of

a DNA measurement tool.  On the left side, you see the number

100 and on the right, 260.  That means the size of the DNA

fragment.  The DNA peaks, or alleles as we call the m, they

all have numbers under them.  And in the red we see  names of

the locations.  So it would be 3 vWA and FGA are th e

locations of the DNA which we investigate.  

The sample which we see below, you see two peaks,

one from the mother and one from the father, and we  can see

that these two peaks are different in size.  One is  16

repeats and the other is 17.  So we're able to dist inguish.

And another person will have another kind of number .  For

instance, 14 or 15 or 18.

So if you do enough of these locations, you get an

extreme amount of information which is making fairl y strong

evidence if you have a full match, we call that, th at a

certain person could have donated DNA material to a  sample.

Q Thank you.

In your affidavit that you submitted in this

motion, you talked about some recent developments i n DNA
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technology.  One of the things that you mentioned i s

something called mini-STR testing.  Could you -- co uld you

describe what that is, first of all?  

Actually, before we get to that, you mentioned

touch DNA testing.  Let's talk about that first.  W hat is

touch DNA testing?

A Yeah.  Touch DNA -- actually, it is what it says.

It's DNA which is transferred and, of course, we're

interested when we work for the lab where I'm worki ng at now,

left by perpetrator on the victim and mainly by tou ch.

So it talks about skin cells, but most of the time

we talk about contact, physical contact, between th e

perpetrator and the victim; and then we're interest ed in

finding out in crime-scene reconstruction how the p erpetrator

had contact with his victim.

A very important feature from this touch DNA is

that the top -- if I touch this table, I leave my s kin cells.

However, these cells I'm losing here on the table a re kind of

dying cells, which are on the top of my hands, and those

cells are not really intact.  Those --

Q Do you have a slide on this?

A So the upper layer does contain cells but not very

good material for DNA.  And what we see in practice  is that

you don't get good profiles, very partial profiles,  maybe one

or two alleles from an old sample.  If I apply forc e, then,
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of course, I get into the deeper layers where you c an see

already that the nucleus is inside there.  So, for instance,

if I have strangulation, if I start pulling the cor d on the

neck of the victim, I apply force to my hands as we ll.  The

more force that I apply, the bigger chance that I w ill leave

these lower layers where we get DNA profiles from.

So a slight touch, the chance of getting a DNA

profile is very small, very remote, but if I apply force,

it's getting bigger.

Q Could you describe any other variables that affect

the results from touch DNA testing?

A Yeah.  I'm showing you this slide.  It's sometimes

called good or bad shedder.  A good shedder is some one who,

if you touch something, you would leave a lot of DN A which

you could get an easy profiles.  A bad shedder woul d be

someone that if you touch something you don't get a ny

results.

It may be easy to describe someone with a skin

disease is a very good shedder:  Psoriasis.

THE COURT REPORTER:  I'm sorry.  Say that again.

THE WITNESS:  Psoriasis.

BY MR. TRACEY:  

Q Psoriasis?

A And people with a skin disease, of course, those

people tend to leave more DNA than a person with he althy
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skin.  Dandruff is a good source.  So it just depen ds.  So

good or bad shedder, some people shed more DNA than  other

people.  But also very important is long and short contact.

Well, if I touch this slightly and only just like a  second, I

won't expect a DNA profile from this, especially be cause I'm

not a shedder.  For instance, if I wear this shirt for two

days, yeah, there is a very good chance that you wi ll find my

full profile on the neck of the shirt or maybe in t he armpits

depending.  And then the one which is very importan t in

solving crimes, of course, to determine contact is,  if we

have strangulation marks, if we have location of th e clothes

where someone was lifted up and moved, those are lo cations

which prove to be, in other cases, good location to  find DNA

from persons who later get convicted.  

Also, if you have a rough area, a rope or edges on

the table, the DNA will scrape off your hands much easier

than if it's very smooth.  On the top of this table , for

instance.  So it just makes it all, you know, impor tant in

order to transfer the skin cells.

Q Okay.  Let's move on to mini-STR testing.  That's

something that you mentioned as a new technology in  your

report.  Could you describe for the Court in simple  terms

what mini-STR testing is and what it's used for?

A Yeah.  The mini-STRs, in a normal DNA profile, for

instance, used in 2001, they use certain fragments of DNA and
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identify if they're the same and if they're a certa in length.

Over time, this DNA tends to deteriorate a bit, or because of

humidity or UV light, and then this DNA breaks down .  For

instance, burn victims.  So you have those long fra gments,

and as I said before, on the left side, it's shorte r

fragments and to the right is longer.  These long f ragments

tend to break much easier.  It makes sense.  If you  are

breaking down DNA, the longer fragment will break e asier, for

being exposed to UV light, than the shorter fragmen t.  The

mini-STRs are made so small that they're far less p rone to

this degradation, deterioration of DNA.

Q And when was mini-STR technology developed?

A Around 2007.

Q And is mini-STR testing such that it can identify

the source of older and deteriorated blood that old er methods

could not determine?

A Yes.  This kit was especially made for that, for

deteriorated DNA.  Bone samples are used very often .  Old

bone samples, of course.  The new ones would be eas y to get

DNA from.  But, yeah, older materials from cold cas es.  And

this kit is made specifically in combination with t he

Identifiler.  This is a section of locations becaus e the

Minifiler kits we're talking about has only nine lo cations of

investigation.

Q Would you show the Court, please, how you find
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evidence from Minifiler that you can't find from ol der

technologies?

A Yeah.  So Identifilers, in circles, you see the

locations which are investigated.  Two peaks means from the

homozygotes from the father and mother gave a diffe rent

allele to the child.

THE COURT REPORTER:  I'm sorry, could you repeat

that?  If you could slow down and repeat.

THE WITNESS:  So in the circles, you see locations

of investigation.  If you see two peaks in the circ le,

it means that the father and the mother gave differ ent

alleles to this donor of the DNA.  If you see one p eak

in the circle, it means a homozygote.  So mother an d

father gave the same allele to this donor.

BY MR. TRACEY:  

Q And just to be clear, Identifiler, which you are

talking about now, is the older technology?

A The Identifiler process is a little bit older.  The

Identifiler process is a newer technique than the

Profiler/COfiler used in 2001.  So it's much more s ensitive.

It's much more stable.  It could work with degraded  DNA,

bloodstains.  You would expect quite good results w ith

Identifiler versus the Profiler/COfiler.  And there  where you

don't get results, the Minifiler, as I said, was ma de --

Q Excuse me just one second.  Minifiler is the
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mini-STR technology, correct?

A Yes.

Q Sorry.  Go ahead.

A So the Minifiler investigated nine locations also

given in the circles here.  And as I said before, t hey're

supposed to work together with this.  So what we se e on the

right side are the longer fragments on the Identifi ler.  So

those are the three -- four rows, and below we see the

Minifiler kit in the four lower rows.  And what you  can see

is that those fragments, which are present in the

Identifiler, are much shorter here than in the Iden tifiler.

And that means that you get a lot of information, o r if you

get a partial profile which the Identifiler, which would lead

to, for instance, exclusion or not enough informati on to

identify a certain donor, if you combine it with th e

Minifiler results, you could get a full profile.

And how does it work?  Well, you see here, the

victim, which, of course, is a very logical donor o f DNA

material, where you always have that, you find the victim

most of the time.  But on the second row or the thi rd row

here, you see the sample and the Identifiler result s.  You

can see in some of these blocks there is no result.

If you combine it with the results from the

Minifiler, then you can see at every location, whic h is on

the first row, you get a result.  And what we also did, and
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this is a real case, is that you can compare it to suspects,

and if you compare the results, we have a full matc h with a

suspect in the case.

Q So in this case, if you use only the Identifiler,

which is available before 2007 --

MR. NUNNELLEY:  Your Honor, if I may.  I think we

need to make it clear for the record that this exhi bit

has nothing whatsoever to do with any results obtai ned

in this case.

THE COURT:  I mean, I'll give you a chance to

cross-examine.

MR. NUNNELLEY:  Okay.

THE COURT:  Go ahead.

BY MR. TRACEY:  

Q So the use of the sample, of the Identifiler kit,

which was available before 2007, would that have re sulted --

if it were used alone in this case, would have resu lted in a

match?

A No.

Q And using the Minifiler technology, which is now

available, did it result in a match?

A It did.

Q And have you found that to be the case in your

daily experience?  That Minifiler is finding matche s where

Identifiler did not?
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A Yes.  And the combination as well.  So you can

combine all the results in here.  So, yeah, we find  a lot, of

course, because we do so much touch DNA.

Q Let me go on to the other new technology that you

mentioned in your -- in your affidavit and that's Y -STR

testing.  Can you describe --

MR. NUNNELLEY:  Your Honor, again, I'm going to

object to this.  The stipulation that we had before  we

began this presentation, I did not object to this w ith

the understanding that this has nothing to do with the

case.  My understanding was that would be made clea r

that this is purely and simply a demonstrative aid,  and

counsel has not made that clear.  It's coming in wh ere

it can be construed as results in this case.  That' s

what I'm concerned about.

MR. TRACEY:  May I respond, Your Honor?

THE COURT:  Go ahead.

MR. TRACEY:  This is for illustrative purposes

only.  These test results are not test results of

Mr. Zeigler's case.

MR. NUNNELLEY:  With that I'm satisfied.

THE COURT:  I'll overrule the objection at this

point.  I kind of knew that already, but I assumed.   Go

ahead.

THE WITNESS:  So without so much DNA, we look at
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the different chromosomes, and there's much more

locations you can investigate.  With the Y-chromoso me

DNA, we only look at the Y-chromosome, which we see  on

the right down side corner.  And because that is no t

present in females, that it can be very helpful in

determining stains where there is a lot of single D NA.

We have a 90/10 percent rule, where if there is mor e

than 90 percent of your DNA in a sample, it's from your

victim, the perpetrator DNA can be there, but it wo n't

be detected because by the amplification steps, it just

doesn't get picked up anymore.  So with female vict ims,

it would be enormously helpful if we can get rid of  the

female DNA and just look at the male DNA only.  So by

investigating the Y-chromosome we do that.  There's  no

amplification of the female DNA in that situation.

So it is the same feature outside as the inside of

the nucleus.  It's only men.  It's inherited from f ather

to son.  And the father gives exact same copy to hi s son

barring mutations.  And it also gives information a bout

racial backgrounds.

So we have the father in the square.  He will give

the exact same copy to his sons, and the sons will give

the exact same copies to their sons again.  And, ag ain,

it will continue for generations, except for mutati ons,

of course.  If something changes by disease or
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something, otherwise, it will be the same.

BY MR. TRACEY:  

Q And the use of Y-STR technology, what

specifically -- what kinds of cases is that specifi cally

useful for?

A Yeah.  We use it a lot in rape/homicides, for

instance.  Female victims, homicide of female victi ms, where

if we don't find semen, like in a cold case, semen is the

first thing to look for if it's a rape/homicide, bu t very

often it's not present.  And then we start looking for touch

DNA because there was a lot of force applied on vic tims, a

lot of violence, and we look at those locations.  A nd then we

also use the Y-STRs.

Q So is it helpful when they are mixed samples that

involve male and female individuals?

A Yes.

Q Okay.  Let me now turn to the Zeigler matter,

specifically.  Have you reviewed any documents or m aterials

in connection with the Zeigler case?

A Yes, I have.

Q Now, would you describe in general what you've

reviewed?

A Several reports.  The bloodstain reports, DNA

report that I saw, and pictures of the crime scene,  for

instance.
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Q Did you review the 2001 DNA reports?

A Bloodstain reports.

Q Did you review the 2001 DNA testing results?

THE COURT:  I didn't hear you.  What was your

answer on that?  I didn't understand what you said.

THE WITNESS:  Sorry.  Bloodstain reports.

MR. TRACEY:  He looked at the bloodstains.

BY MR. TRACEY:  

Q And did you look at the 2001 DNA testing results?

A Yes, I did.

Q And have you reviewed any of the physical evidence

in the Zeigler case?

A Yes.  Yesterday we looked at the clothing of 

Eunice Zeigler and some of the clothing of Mr. Zeig ler

himself.  And the guns.

Q And did you reach any conclusions, at least based

on what you saw at that time, about the storage con ditions?

A Yes.  The packages were open, were not sealed,

and --

Q What about the environment?

A Oh.  The environment, yeah, air-conditioned room

and temperature was good for DNA.

Q And have you reached any conclusions based on what

you've seen and reviewed as to whether additional D NA testing

using modern technologies will provide valuable evi dence with

N i n t h  J u d i c i a l  C i r c u i t

C o u r t  R e p o r t i n g  S e r v i c e s

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



    45

regard to the guilt or innocence of Mr. Zeigler?

A Yes.  What we saw on the clothing of Eunice

appeared to be what were still visible bloodstains,  and also

very small specks which could be bloodstains create d by

coming from the wound injury of the victim, back sp atter.

And if that's present, then that's -- of course, th at blood

could also come back to the shooter.  So it appears  who shot

this victim could have had this DNA on him.  And th en we also

saw some stains which appeared to be blood on the i nside of

the coat, which could have been transferred by the

perpetrator, or handling the coat in one way.  And,  of

course, you can look for identification of those bl oodstains.

And you can also look for DNA -- it's possible that  the

person who did that had blood on his hands from the  victim

and transferred it onto her own coat, but while doi ng that,

it can also transfer skin cells on the coat.

Q So you could determine both whose blood is on

Eunice Zeigler under her coat and potentially who p ut it

there?

A That's correct.

Q In your affidavit you also recommended DNA testing

for Mr. Zeigler's shirt.  Could you describe for th e Court

the reason that you would perform DNA testing on

Mr. Zeigler's shirt and what it would show in this case?

A Yeah.  In order to find out what happened and if
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Mr. Zeigler killed the victims, and especially with  

Perry Edwards, looking at pictures and information at hand,

you could see that there was a fight.  The bloodsta in experts

describe a lot of projected stains around this vict im.  So

blood was flying around and this victim was also sh ot at

least two times from close range which gives you ba ck

spatter.

Q Which victim are you talking about there?  Which

victim are you talking about?

A Perry Edwards I'm talking about.  So if you find

this victim, especially with physical contact, of c ourse,

then you already know there will be transfer of DNA .  If you

are close, yeah.  That's why we actually did the to uch DNA

for it.  If you have close contact and you grab som eone, then

there's transfer of DNA.  If your victim is bleedin g heavily,

of course, transfer of blood is also very likely.  If you

beat the victim as understood from the reports and

information given to me, is that this victim had se veral

blows -- this is Perry Edwards we're talking about -- then if

I do that at the moment, administer these blow, I w ill get

blood on me, especially if I hit a blood source aga in over

and over again, then it's very difficult for me to evade

these stains.  And the same even more with when I s hoot

someone and it's at close range, there will be bloo d coming

back toward the shooter.  You could expect that on the
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shooter as well.  If Mr. Zeigler was the shooter, I  would

expect it on his clothing.

Q Let's pause for a moment on that back spatter point

that you just made.  Can you describe for the Court  how a

shooter at close range gets spatter on them?

A Yes.  We have some pictures, I think.

Q Advance that.

A So this is an experiment, and what you can see here

is that it was a sponge that was filled with blood.   And this

sponge was shot from the left side to the right sid e.  So

this is entry from the left side -- left side.  And  what

happens then is that the bullet hits the sponge, an d, of

course, with shootings, there is a lot of force and  power in

the bullet because of the explosion which causes th e bullet

to go away.  What happens is you get forward spatte r going to

the right but you also have spatter going backwards .  We call

that back spatter.  What you see here is the force on the

right side.  On the left side you see back spatter.   So it's

going back towards the target who is shooting.  And , of

course, that's very important in the cases to find out if

somebody has that on them, well, then, you have som e

explaining to do because it's -- well, it's difficu lt to

explain to you since you were not there or that you  didn't

shoot the victim.  Because of the high velocity of a bullet,

you also get very small stains.  The more force you  apply on
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blood, the smaller the stain gets.  You see the dif ference

between a beating blood spatter is a little bit big ger and

the spatter from a gunshot.  Because it's much more  force

applied than with a beating.  And what you also see  is that

you kind of get a type of misting.  We call it mist ing also.

Misting of blood.  At this stage, you won't see it on

clothing, especially on dark clothing which we saw some of

yesterday.  It would be extremely difficult to find  it.  But

there's blood and there's a lot of DNA in there.  S o with

special techniques we can look for that as well, wh ich was

very difficult in 2001.  And especially if you look  for very

small stains, then the Minifiler kit would be also very

helpful in determining the source of DNA from very small

bloodstains in shootings.

Q Do you know how far the shooter was from -- the gun

was from Mr. Edwards's head when he was shot?

A Yeah.  Mr. McDonald described at very close range

from 3 inches to 6 inches, I think.  And I'm not su re -- I

didn't see the pictures.  You described the picture s to us

yesterday.  But it was close range as far as -- the  way you

described it to me.  And that means that the closer  you are,

the guns are not that big, so you know the distance  of the

arm holding the gun.  Yeah, it's not that far.

Q And under those circumstances, would you expect the

shooter to have backward spatter of blood of Mr. Ed wards's on
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him?

A Yes.

Q And would you also expect under the circumstances

that have been described, that if Mr. Edwards was b eaten over

the head, that blood spatter from Mr. Edwards's hea d would be

on the killer?

A Yes.  Given the information in this case and all

the blood around the victim and all the spatter, I believe

that.

Q If you were to perform modern technology DNA

testing on Mr. Zeigler's shirt, would you be able t o tell

whether he was the shooter and the beater of Mr. Ed wards?

A Yes.

MR. NUNNELLEY:  Speculative, Your Honor.  I object

to it.  It's invading the province of the jury as w ell.

MR. TRACEY:  Your Honor, he's just telling the

Court what the evidence is that he expects to come from

this testing and what it would show.

THE COURT:  I'll overrule the objection.

BY MR. TRACEY:  

Q And what kind of -- what kind of sampling -- how

would you sample the DNA from Mr. Zeigler's shirt i n order to

ensure that if there is -- if there is Mr. Edwards' s blood

there you are going to find it?

A Yes.  Of course, if they're visible stains.  And
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what you could do a little bit different from 2001,  you group

the stains in categories.  Like, for instance, the right arm

where I saw already there was blood spatter on ther e, and

then go upper and just take representative stains f rom those

grouping of stains.  If you shoot someone, I get, i n this

situation, maybe hundreds, maybe thousands of stain s there.

You don't need to take all those thousands of stain s in order

to find out who is the donor of that blood.  So tha t is one

of the possibilities.  That you take several stains  from

these locations and type whose blood that is, then you do it

from every pattern, if there is some wipes and tran sfer of

stains.  So you take every different type of bloods tain

pattern, you take a sample from that.  That's one a pproach

and the first approach I would choose to do.  And t hen the

other approach is, if we really wanted to test ever ything,

which is very rare to do that -- actually, I've nev er seen a

case where we did that -- but another possibility, in order

to find out if a person donated some material on th is

location, you could use the taping method which we call.

With the taping method, you get a very small tape a nd then

you start dipping the stuff.  You put the tape on t he garment

and then you move it very slowly until it's not adh esive

anymore, and then you type that DNA on the tape.  A nd, of

course, if you have the whole area done, then you h ave --

well, you have DNA from this whole area investigate d.  So
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that's a way where you can sample much bigger areas .  We use

it a lot for brick marks where you see the hand but  you don't

know how you are going to sample that.  Then you ta ke the

size of the hand, you tape the whole area and you d o the same

over here, in this case maybe more for the blood th en, tape

the whole area and see what kind of result you get from

there.  And if Mr. Edwards was in there, then you w ould

expect to find it, especially if it's blood.

Q Okay.  Let's turn to the other pieces of evidence. 

We talked about Eunice's clothing and Mr. Zeigler's  clothing.

I would like to talk about Perry Edwards's shirt co at and

sleeves which you also recommended testing.  Would you

describe why and how you would do this testing?

A Yes.  Given the information from the case and

actually, I think all the bloodstain experts agree there was

a fight between Mr. Edwards and one of the shooters  or the

shooter.  So the person who did this fight with Mr.  Edwards,

you would expect to leave his DNA on that -- on tha t coat

during this -- during this fight.  And then there's  two

things where you can look.  Maybe the perpetrator d id get

injured so you can look for blood.  You can also lo ok for the

touch DNA.

Q The next area is Perry Edwards's fingernails.

Describe why you would recommend on that.

A I think it's a matter of experience.  A lot of
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state laboratories also do that automatically.  Now adays you

investigate the fingernails if there was a violent fight.  I

think everybody assumes Mr. Perry Edwards was fight ing for

his life.  We see that often under the fingernails,  we find

DNA of perpetrators.  So in that sense, that could be very

helpful for the case.

Q And finally, the guns.  You recommended DNA testing

on the interior of the guns.  Describe that to the Court.

A Yes.  Under normal circumstances, you would

investigate the guns also, the outside.  What I saw  from the

case, that the guns were used and were -- were hand led

without gloves and that the jury handled.  So the g uns so on

the outside of the guns, I expect a lot of contamin ation, DNA

of other persons, and that would not be very helpfu l in the

case anymore.  The inside of the guns, that's a dif ferent

story.  I don't think a lot of people pull the insi de out and

completely dismantle the guns.  So what you could d o, and we

have experience that you find DNA of persons cleani ng the

guns on the inside parts of the gun, and that would  be, in

this case, may be helpful.

Q Very good.  Thank you, Mr. Eikelenboom.

MR. TRACEY:  No further questions.

THE COURT:  Before we do cross-examination, I'll

take about a ten-minute recess and give our court

reporter a break and we'll come back and do
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cross-examination.

MR. NUNNELLEY:  Very good.

(Brief recess from 12:14 PM to 12:21 PM.)

THE COURT:  I'm not limiting -- you can have a

seat, sir.

I'm going to let you know that we are probably

going to stop at 12:45.  If you can finish, fine, i f you

don't --

MR. NUNNELLEY:  I'm not sure I'm that fast.

THE COURT:  Like I said, I'm giving you an idea of

when we're going to take the lunch break so we can all

have a lunch.

MR. NUNNELLEY:  Very good.  

Please the Court?

THE COURT:  You may proceed.

CROSS-EXAMINATION 

BY MR. NUNNELLEY:  

Q You are being paid for your work in this case?

A Yes.

Q How much?

A For this work I get $2,000.

Q Plus expenses, I'm assuming?

A Yes.

Q And you have a laboratory in Colorado.  Where in

Colorado again?
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A Conifer.

Q And Independent Forensic Services is the name of

it, right?

A That's correct.

Q Is that lab an ASCLD accredited lab?

A No.

Q Do you have any accreditations for that lab?

A No.

Q Okay.  Now, sir, you've testified based on your CV

in a fair number of high-profile cases and some cas es in the

United States, haven't they?

A That's correct.

Q You testified in the Timothy Masters/Peggy Hettrick

case, didn't you?

A That's correct.

Q When was that case?

A I think we started working on that case in 2006,

2007.

Q Okay.  And you testified in Jonbenet Ramsey?

A We didn't testify.  We worked for the police.

Q Okay.  And when was that, sir?

A Also around that period, I think.  I had just

arrived in the United States.

Q That was around 2008, 2006, '7, '8, along in there?

A We talked with the family.  I'm not sure when
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exactly it was.

Q Okay.  And the Angela Michelle Wallace homicide,

you were involved in that case too?

A That's correct.

Q When was that case?

A That's still ongoing.

Q Still ongoing?

A Yes.

Q But you did some work in that case as far back as

2009, didn't you?

A That's correct.

Q You've done presentations on the Jonbenet Ramsey

case?

A No.

Q You haven't?

A I have held a presentation for the family with the

district attorneys and all the police officers inve stigating

that case, and I explained to them how we would app roach that

case.  And in that case, later on, the videotape th at -- so

probably the videotape of that presentation.  The t eam went

to Bode Technology for the DNA investigations.

Q Did you say Bode Technology?

A Yes, as far as I'm aware.  So we didn't do the DNA

in that stage. 

Q And you were in the Netherlands in the '90s,
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weren't you?

A Excuse me?

Q You were in the Netherlands working as a forensic

scientist back in the 1990s, weren't you?

A Yes.

Q You were doing touch DNA back then, weren't you?

A That's correct.

Q Now, you said, Doctor, that you had seen some of

the evidence in this case.  I believe you -- I'm so rry, not

doctor.  You looked at the guns, didn't you?

A That's correct.

Q Which guns did you look at?

A In the end, I believe we all saw all the guns.  So

it was a bag filled with guns, and I came out and I  looked at

all the guns.

Q There are about eight of them, weren't there?

A Yes.

Q Which ones do you want to have DNA testing done on?

A Yeah, that's a good question.  As I said, the

numbers were very unclear yesterday, but --

Q The numbers were what, sir?

A Unclear.  So it was not exactly clear which gun

came from which location and which gun was owned by

Mr. Zeigler.  So, of course, if Mr. Zeigler was the  owner of

the gun, those guns, you would expect his DNA to be  present.
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So as described in the affidavit, it only makes sen se to

investigate the guns which are not owned or not cla imed to be

owned by Mr. Zeigler.  And then we have to figure o ut which

guns they were, and I could not find that out yeste rday.

Q You could not tell which guns were the ones you

wanted to have tested?

A No, not at this stage.

Q Now, sir, I know you have some military service.

I'm assuming you know the difference between a semi automatic

handgun and a revolver?

A That's correct.

Q The majority of the firearms are revolvers, aren't

they?

A That's correct.

Q The revolvers have an orange zip tie through the

barrel, don't they?

A That's correct.

Q Do you know when that was put there?

A No.

Q Do you know who put it there?

A I assume police officers or clerks from the court,

but I don't know.

Q Whoever put that orange zip tie in those revolvers

had to touch them, didn't he?

A Yes.
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Q And leave touch DNA presumably, correct?

A If this person did not wear gloves, then you would

expect transfer of DNA.

Q Do you know if those guns were test-fired at the

crime lab?

A I saw some reports from the FBI about gunshot

residue.  I didn't see reports of test-firing, but that's

possible.

Q That would be another layer of an incident that

could either add touch DNA or destroy it, wouldn't it?

A Yeah.  If you fire a gun, of course, heat is

produced and that makes it more difficult to get re sults.

But that's also the reason why we -- in Holland, we  do this a

lot on guns.  We use like Minifiler or low copy DNA  even.

Q Do you know whether or not the guns were cleaned

after having been test-fired at the crime lab?

A I don't know that.

Q That would destroy any touch DNA if that happened,

wouldn't it?

A Yeah.  It depends on the way it's cleaned, of

course, and what kind of material is used.  So to c ome back

to your question, firing a firearm is not good for DNA, but

in practice, we find -- often we find shells on cri me scenes

and we are still able to get DNA from those.  Not a ll of

them.  The chances, of course, are diminished if yo u have a
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cartridge, the chance of getting DNA is better than  if it's a

fired cartridge, but, still, there are cases, situa tions

where we will be able to find DNA on that.  And it' s the same

for a cleaning.  We only need a very small amount o f DNA

nowadays to get a profile.  So if they put them in a chloride

bath, yeah, then the DNA would be gone.  But if you  clean --

it depends on the way they clean the gun if they ar e able to

completely get rid of this DNA.

Q Do you know whether or not the guns were processed

for fingerprints?

A I don't know that.

Q So then you don't know how they were processed for

fingerprints because you don't know if it was done?

A No.

Q That could also affect the survival of any touch

DNA after 41 years, couldn't it?

A Yes.  Using chemicals and, of course, you can

imagine that if you use chemicals for -- in working  with

fingerprints, it is not good for DNA.  But we also quite a

bit when I worked at the national lab, I had a proj ect with

the fingerprint department in order to see if we ca n get DNA

from fingerprints which were already lifted or were  already

treated with all kinds of chemicals.  And in my opi nion, it

does not help, the chemicals.  It makes it more dif ficult to

get DNA, but, on the other hand, we have very sensi tive
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methods, and sometimes we can also see if fingerpri nting,

like dusting, that you have kind of a cover on it, but you

still have the DNA under there.  So it won't help t he DNA.

The DNA will not get better, but sometimes it's pos sible to

get DNA from those as well.

Q Now, sir, you said you wanted to test the

inner-workings or the interior of the guns?

A Yes.

Q I'm assuming that you do not mean to disassemble

the firearms.  Is that a fair assumption?

A Well, I actually would disassemble the guns.

Q You do?

A What you see is that the outside were touched.  I

think -- I saw a documentary and stuff that people were

touching these guns on the outside.  The outside is

contaminated.  Not even -- I don't think they were forcefully

touched but there were a lot of people who touched the guns.

And even though I already explained that you don't leave a

lot of DNA, but you will leave some DNA.  So if you  have the

outside of the gun and ten people touched it and th ey all

leave, like, one or two alleles, almost a full prof ile but

only of ten people, which you cannot discriminate i n between,

you can't make one good sample of that.  You don't get a good

result.  That's why I said the outside I don't see getting

the information that you can get useful results.  S ome part

N i n t h  J u d i c i a l  C i r c u i t

C o u r t  R e p o r t i n g  S e r v i c e s

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



    61

of the inner side, if you really clean it there.  F or

instance, there's kind of a mechanism to -- if you talk about

the revolvers to roll around, how you call it, the revolving

part in the gun where the cartridge goes in, if you  clean it

and you cover with your hands the sharp edge, if yo u go along

that, then you can leave some DNA there.  So that w ould be a

part which I would be interested in.  And I don't t hink that

the jury members or other persons would contaminate  it very

easily or would touch that.  They don't have a reas on to do

that.

Q So your testimony is that the jurors when the guns

went back to the jury room would not have touched t he front

of the cylinder of those.  Is that your testimony?

A No.  Some of the inside parts where there's the

mechanism to rotate it, that it is unlikely or less  likely

they would have touched that.  I could imagine they  touched

all the outer parts.

Q That part of the firearm that is the most exposed

from the heat and blast from being discharged?

A The barrel gets the most, so I'm talking about the

rotating device, more in the back.  But, of course -- and

there are pictures and videos of that.  That there will be

heat exposure there.  So DNA will deteriorate in th at

situation as well.

Q There will actually be fire expelled from the front
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and the back of the revolver cylinder when it's fir ed, won't

there, sir?

A So what you see very often is the fire mostly come

out of the muzzle, most of it, because the cartridg e, if it's

open, pull it there, it will fire and then this way  the --

what you call it?  We call it a trommel.  It's -- w ell, the

rotating --

Q The cylinder?

A Cylinder.

Q Does that help?

A The cylinder will also have fire, direct fire from

the -- from the cartridge.  So, yeah, that's the lo cation

where DNA will deteriorate quite a bit.

Q Incinerated probably, wouldn't it?

A Yeah.  DNA would break down on that.

Q Okay.  Now, you wanted to do testing, you said, on

Mr. Zig- -- yeah, Mr. Zeigler's shirt?

A That's correct.

Q Now, before we get there, let me ask you this.

Have you read the transcript of Mr. Zeigler's trial  in 1976?

A No.  I've read some information.  I have read some

transcripts but limited, very limited.

Q I'm going to get there.  Stay with me here, sir.

A Sorry.

Q You have not read the transcript of the 1976 guilt
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phase trial, have you?

A No.

Q Have you read any transcripts that talk about the

evidence against Mr. Zeigler in the form of testimo ny of

witnesses?

A I know some -- I've seen a documentary.  I have a

video.  Somebody sent the video to me.  So I saw a

documentary about the case.  And I actually don't h ave

transcripts about what persons said at the jury tri al.

Q Okay.  So the sum total of your knowledge about the

facts of the crime comes from a documentary that yo u watched

on television or on video?

A On video, yeah.  And then based on bloodstain

pattern.  Basically, the scientific reports.

Q Okay.  I'm not to those reports yet, sir.  Hang on.

What was the name of the documentary you saw on vid eo?

A I don't know the name.  Just a video.

Q Do you know who produced this documentary?

A No.

Q Do you know anything about the factual basis of

that documentary?

A No.

MR. NUNNELLEY:  Your Honor, at this point, I'm

going to object to this witness' testimony and move  that

be stricken for lack of any credible factual basis.   I
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cannot cross-examine him about his knowledge of the

facts of the case when he claims to have that knowl edge

from something that I don't even know what it was.  I'll

object to it and ask that his testimony be stricken  in

its entirety.

THE COURT:  Response.

MR. TRACEY:  Your Honor, the witness' testimony has

been clear that with respect to the scientific issu es,

he read the original reports.  With respect to the

underlying evidence in the case, he's not here to

testify about the testimony in the case.  It's not

his -- it's not his area of expertise.  He's not re lying

on it.  His sole area of expertise is crime

reconstruction, blood spatter, and DNA, and for tha t he

has read -- he has specifically told us what he has

relied on.  So the fact he saw a video doesn't unde rmine

that scientific testimony at all.

THE COURT:  Response.

MR. NUNNELLEY:  Your Honor, he's offered and said

that he can offer opinions about guilt and innocenc e of

Mr. Zeigler.  That cannot be based, surely, upon th e

scientific aspect of this case alone.  It has to be

based on something else.  If it's not, then we have  a

whole separate problem.  But if he's relying upon t hat

kind of extra record unsubstantiated and unreviewab le
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evidence, I object to his testimony.

THE COURT:  I'll overrule the objection at this

point.

MR. NUNNELLEY:  Thank you, sir.

BY MR. NUNNELLEY:  

Q Now, so you have no first-hand factual knowledge of

the case, do you?

A No.

Q But I believe you said in direct examination that

if Perry Edwards's blood is not on Mr. Zeigler's sh irt, then

Mr. Zeigler is innocent.  Do you recall that?

A No.  I don't believe that I said it like that.  But

if Mr. Zeigler shot Mr. Edwards from close range, a nd given

the pictures and the evidence and the reports of th e other

experts, you would expect blood to come towards him .  For

instance, on the cuff on Mr. Zeigler, you can see s mall

projected stains.  So if these small projected stai ns come

from Mr. Edwards, that would give strong support fo r the

hypothesis that he shot Mr. Edwards, and I would be lieve so.

Q It is your belief that you are going to be able to

find back spatter blood on Mr. Zeigler's shirt afte r 41

years?

A Well, I didn't look at the shirt because I didn't

want to contaminate the shirt even more, but I look ed at the

pictures and there's a lot of pictures of Mr. Zeigl er's
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shirt.  And you can see quite a bit of blood spatte r on the

shirt still.  After 40 years, yeah, I'm pretty sure  we will

get DNA from the bloodstains.  Blood spatter, of co urse, are

very important in this case because there's always force

applied on blood spatter.  So blood spatter has mor e

incriminating value than, for instance, transfer st ain.  But

if we have these very small, minute stains and they  all come

back to Mr. Edwards and we have it on the left cuff  or right

cuff, then the conclusion would be extremely strong  support

for the hypothesis that he shot Mr. Edwards.  And I  would

only base that based on the technical evidence of t he DNA and

the blood sampling and the blood pattern.  The prev ious

testimony couldn't influence that anyway.

Q What kind of personal protective equipment were you

wearing yesterday when you looked at the evidence i n this

case, sir?

A Gloves.

Q Were you wearing a mask?

A No.

Q Were you wearing a hat?

A No.  That's a problem in this case.  That nobody

seemed to wear protective clothing, so there will b e issues

with contamination and small amounts of touch DNA l eft by all

kinds of people.

Q Do you know whether or not anyone at the crime
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scene was wearing protective clothing?

A We don't have pictures of so much people on the

crime scene, but very probably they were not.

Q Do you know where Mr. Zeigler's clothes were

recovered by law enforcement from?

A I believe it was the hospital.

Q Do you know how they were handled at the hospital?

A No.

Q Do you know where they were in the hospital?

A No.

MR. NUNNELLEY:  Judge, actually, this might be a

good stopping point, a logical breaking point in my

cross if the Court wants to go ahead and go to lunc h

right now.

THE COURT:  That's fine with me.  We'll take a

recess.

Let's see.  We'll come back at 2:00.  We'll be in

recess until 2:00 o'clock.

MR. NUNNELLEY:  Thank you, Judge.

(There was a lunch recess from 12:40 PM to      

2:07 PM.)  

THE COURT:  The witness can come back up to the

stand.

THE WITNESS:  Thank you very much.

THE COURT:  You can have a seat, sir.
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You may proceed.

MR. NUNNELLEY:  Please the Court.

THE COURT:  Yes, sir.

BY MR. NUNNELLEY:  

Q Now, sir, I will try not to repeat myself from what

we did before.  Touch DNA -- when you talk about to uch DNA,

that is not a particular DNA kit or anything else, is it?

A That's correct.  Touch DNA is DNA which is

transferred.  So it falls in the category as trace recovery

biological cell material.

Q And it's examined with the traditional DNA kit,

right?

A Well, that depends.  The kits you can always

choose.  And with touch DNA, you could possibly loo k at low

copy, an extra sensitive kit, where we amplify the DNA a

little bit more, and for now, the standard kit we u se is

Identifiler Plus and the Minifiler.

Q Okay.  But those can be used for anything in

addition to touch DNA, right?

A Yes.  Those are DNA kits.  The Minifiler kit is so

sensitive that if you have fresh bloodstains or sem en stains,

that would not be the kit of use.

Q And the sensitivity of a Minifiler is -- Minifiler

is a trade name, right?

A Yes.

N i n t h  J u d i c i a l  C i r c u i t

C o u r t  R e p o r t i n g  S e r v i c e s

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



    69

Q The sensitivity of a Minifiler kit is such that you

can get some kind of hard to interpret results, isn 't it?

A Well, if you put too much DNA in it, because it's

so sensitive, you amplify so much DNA, so, like, a good semen

stain or a good bloodstain, that the peaks we saw c an be

extremely high.  So you don't want to use it for go od DNA.

You would use it specifically for broken down DNA, burnt

bones, touch DNA.

Q You said that you had looked at a picture of

Mr. Zeigler's shirt.

A That's correct.

Q Do you know when that photograph was taken?

A No.

Q You said, sir, that you would expect to find

genetic material on the various items that you've i dentified?

A That's correct.

Q Can you point me to any authoritative work that

supports the notion that you would expect to find g enetic

material on these items after 41 years?

A Well, I have a lot of case samples of old cases

where you -- after 40 years, you still will be able  to find

blood.  And for the cases like Tim Masters was in ' 86 --

THE COURT REPORTER:  What was the name?

THE WITNESS:  Tim Masters's case was '86.  And

we're not interested in the blood in that case, bet ween
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the touch DNA.  In that touch DNA, we actually did a

profile that just showed we did get a full profile.   So

for the blood in this case, I would not expect any

problems to detect that.  Touch DNA, of course, is

always more difficult.

BY MR. NUNNELLEY:  

Q Can you give us anything other than in the form of

a probability?  Other than just that you would expe ct to

find, can you give us a percentage, perhaps?

A No.  Then you need specific data.  So, no, I don't

have specific data and amounts or percentages of ca ses. 

Q In your affidavit, you said you relied on

descriptions of the evidence.  Do you recall that?

A Yeah.  Descriptions given in the reports from the

forensic bloodstain experts.

Q Okay.  So that's the source of that information?

A Yes.  And the pictures I used and the DNA report.

Q Okay.  Do you know what the sequence of events of

the four murders committed by Mr. Zeigler were?

A No.

Q Do you know what time the first murder took place?

A No.

Q Do you know when the next murder took place?

A No.

Q Do you know how much -- you do understand that
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there's a gap between the first set of shots that w ere heard

and the second set, or do you know that?

A No, I don't know that.

Q You did not know that?

A I hear you saying it.  I know it now, if that's

correct.

Q You had no knowledge of that beforehand?

A No.

Q So you don't know what Mr. Zeigler may have been

doing between the first murder and the second --

A No.

Q -- do you?

You said, sir, that the State's theory, I believe

is the way you put it, was that Mr. Zeigler held 

Perry Edwards in a headlock.  Do you recall that fr om your

affidavit?

A Yes, that's what I -- that's what I heard.

Q Who told you that?

A I think it was in the documentary.  And what I also

understood from the DNA investigation is that that hypothesis

is what they investigated.

Q Who established the hypothesis that was

investigated by the prior DNA testing?

A The DNA testing for -- the DNA testing in 2001 you

are talking about?
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Q I guess.

A I think it was the defense.

Q Have you -- you've already said -- you have already

told us that you did not read the transcripts of th e trial?

A No.

Q So you can't show me in the record of the case

where there is any evidence to suggest that Perry E dwards was

held in a headlock, can you?

A No.

Q If you have incorrect information about the facts

of the case, would that affect your opinions that y ou've

testified to here today?

A Well, if we get the investigation, of course, I

always do my own investigation.  And in Holland, we 're not

used to getting directions from either defense or

prosecution.  So in that sense, the courts give me a court

order and says you have to do truth finding, and so metimes

the defense or prosecutor can ask specific question s or give

hypothesis.  That's what I work with.  But I also - - in this

case would just follow the evidence and start doing  analysis

on the bloodstains, if I get the evidence and look at it and

analyze those.  And based on that, I would do a tho rough

investigation on, well, bloodstain patterns all ove r the

shirt, and in the end, probably the taping method w here we

just sample -- do on the shirts different samples.
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Q Are you aware that fingernail scrapings were taken

from Charles Mays?

A No.  But I assume that's done with all the victims.

Q But the only one that's important to you is 

Perry Edwards's fingernails?

A Well, we can investigate Charles Mays's fingernails

as well if that's of interest.

Q Sir, can you -- let me ask it this way.  The way

evidence is stored --

A Uh-huh.

Q -- can affect how long DNA remains viable on that

evidence, can't it?

A Yes.  Under bad conditions, for instance, outside

in the rain or in very humid warm conditions, DNA c an

deteriorate.  So the conditions are important.  If you store

it in a room which is air-conditioned and, like, ar ound 

65 degrees, that's going to be perfect for DNA.

Q Do you know how long the evidence in this case has

been in the evidence vault in this courthouse?

A No.

Q Do you know how it was stored before it came to

this courthouse?

A No.

Q Do you know where it was before it came to this

courthouse?
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A No.

Q Of course, you don't know who handled it before it

came to this courthouse, either, do you?

A That's correct.

Q Absence of evidence is not evidence of absence, is

it, sir?

A Yeah.  In the end, I think that's a quote and

depends on the investigation.  Normally, I would ag ree with

the DNA.  If you test everything, that theory is no t really

relevant anymore.  If you test everything and you k now every

location which is, of course, a tremendous amount o f work to

do, thousands of bloodstains which are probably pre sent on

the clothing of Mr. Zeigler.  But if you tested eve rything,

then you would know whether or not somebody donated  cell

material there.

Q But you have already said that's not what you are

proposing to do.

A Well, the taping method is coming close to that, so

you would get information from it.

Q How big of an area would you use with the taping

method?

A As I said before, it depends.  What we normally do

with taping and, of course, you can adjust the size  of the

tape is like a hand size.  So, yeah.  And then what ever is

needed to get the hand size and then go up through the whole
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clothing that you have, the whole clothing.  So it' s a lot of

samples.

Q And as I'm understanding, then, if you take a piece

of tape, which I assume is some kind of special tap e -- or is

it?

A Yeah, it's a special tape we use.  And that's, of

course, sterilized in a UV light and made DNA free,  and then

you can use it in order to collect DNA.

Q And this would be touch DNA that you are --

A Touch DNA.  But, of course, it will pick up

everything.  Blood.  So, yeah, all the DNA which is  on the

garment will be picked up, touch DNA.  Loose cells,  of

course, is a little bit easier than, like, blood wh ich is

fluid and embedded in the garment.  But still, it w ill pick

up the blood as well.

Q And then you would use this or you process this

with a Minifiler kit?

A It would depend.  If there is large amounts, the

taping, especially if you tape bloody areas, there will be a

large amount of blood on there, on the tape, then.  Of

course, if you use Minifiler, you get great big res ults than

if you just use the Identifiler first.  And if you get bad

results, you can start using the Minifiler.

Q But you can't tell whose DNA from one person to

another it is when you do that, can you?
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A During the sampling we don't, but that's why we do

the DNA profiling.  And then after you get a profil e, you are

starting to deconvolute.  If it's a mixture, if it' s a

straightforward match, a bloodstain from one person , you get

a full profile of that one person.  If it's a DNA m ixture,

then you have to work with the mixture and start to  see if

you can determine who is the donator or who the dif ferent

persons are who donated some material to the sample .

Q So you would -- so what you are saying is you would

theoretically get DNA from anybody who touched that  spot on

that garment over the last 40 years?

A No.  As I said before, if you touch something, you

will leave your DNA.  There is no doubt about it.

Q Okay.  Let me stop you right there.  If I put my

hand on top of where you just put your hand and you  use the

taping method, you are going to get my DNA and your s, aren't

you?

A Yeah.

Q And then you would have to distinguish between the

two, right?

A Yes.  And as I said before, the problem is only if

you are not a big shedder and I'm not a big shedder , that

would probably get a very, very poor result.  So if  I apply

force or I use blood, of course, if I use blood and  you put

your hand on top of that, you will only find my blo od in the
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DNA profile.  We don't see your couple of cells whi ch you

leave during your transfer.  If you talk about mixt ure of

touch DNA on touch DNA, then you would expect in th is

situation a very, very poor result, maybe a couple of peaks,

alleles, and, yeah, not very useful to help the cou rt to make

a decision or the jury to make a decision who is th e donor.

If you apply force, then it's a different story.

So if you lift the body up by the coat, for

instance, then you leave much more cells, as I expl ained in

the Powerpoint, than just a single touch.  So the j ury -- we

have this problem a lot, especially in the United S tates.

The jury touches evidence and we have to -- in the Masters

case, we had to investigate that material, and stil l, the

person, who was not Tim Masters, the most, we think , was

responsible for the homicide, donated much more tha n any of

the jurors.

Q So are you suggesting that we're going to have to

go back and get DNA profiles from all of the jurors  in this

case in order to be able to eliminate them as poten tial DNA

donors?

A No.  Because what I expect is that we won't be able

to identify all these donors of jurors.  All the pe ople who

just slightly touch the evidence, they will leave s ome DNA,

but I won't be able to identify them because I only  get a

couple peaks.  The ones I'm really interested in ar e the ones
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who applied force, drag the body with force from th e crime

scene to a different location, or -- well, fighting  and

holding arms and hands together.  And, of course, t he persons

who left blood on the clothing of the victims or vi ce versa

on the clothes of the perpetrator.

Q Even assuming you can find DNA from anybody, going

back 41 years, there's no way to know whether someo ne who

touched the item later destroyed the DNA left by so meone who

had touched it previously, is there?

A Destroy?  What happens with the DNA, of course, is

that, as you explained before, if I put my hand her e, leave a

couple alleles, well, let's assume that we apply fo rce.  So I

apply force on this location by strangulating a per son with a

cord.  And you do the same handling.  You are handl ing the

same, with force.  Then your DNA will be on top of that.  So

we ill get a mixture probably from yours and my DNA .  In both

situations you would expect reasonable profiles.

Q Do you know whether or not Mr. Zeigler was wearing

the same clothes that he was wearing when he killed  

Charles Mays that he was wearing when he killed 

Perry Edwards?

A I don't know which clothing.  We have the clothing,

we seen the clothing in the pictures, and there wer e heavy

bloodstains.  There was a lot of projected stains o n there.

Q Do you know whether or not Mr. Zeigler had the
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opportunity to change clothes between the time he k illed

Charles Mays and when he killed Perry Edwards?

A I don't know that.

Q Would that not affect your assessment of the case?

A Well, the investigation we propose is for testing

this clothing in the assumption that he was wearing  this

during the incident.  And while there is a lot of b lood on

there, so that there was at least that he was prese nt in a

violent incident, if his clothing were present duri ng a

violent incident is pretty clear to me.  If it was present

during all of it and as a result of the victims, I don't

know.

Q Are you aware of this evidence?  Mr. Zeigler was

wearing a raincoat and rubber gloves at some point in time

during this process?

A No.

Q That would affect your investigation too, wouldn't

it?

A Well, if you wear all kinds of protective clothing,

of course, the clothing under that will be protecte d.  That's

why we wear protective clothing during investigatio ns.

Q I think we call that a forensic counter measure

now, don't we?

A Yes.

Q There is a very high likelihood of DNA from third
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parties on these items that are in evidence, isn't there?

A Third parties?

Q By third parties I mean persons unrelated to the

case.

A Yes.

Q You can't be certain at this point in time when you

sit here that the DNA -- whatever DNA may survive i n the

evidence in storage downstairs hasn't been compromi sed in

some way over the past decades, can you?

A That's how we define compromised.  I expect

contamination in this case.  From what I've seen, p eople were

not wearing gloves, evidence being in the hands of the jury

members.  So I do expect contamination, yes.  Did t hese

people apply a lot of force on it and did these peo ple leave

blood on these items?  I don't think so.  The chanc e is very

small.

So the problem for the blood, I don't see so much

in this case because they were able to identify blo od of the

victim, of the victims, and of Mr. Zeigler himself in 2001.

What I understand yesterday is that at least from 2 001 until

now, it has been stored in this court and under ver y good

conditions, air-conditioning, dry, pretty cold cond itions.

So I don't expect that there would be any problem f or us to

determine the source of blood on these clothing or items of

clothing.  Touch DNA, of course, is a little bit mo re
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difficult.  We will get DNA off some of these juror s who were

handling it, but as I said before, what we find in other

cases, all in America that we did, is that we find

contamination, people not involved in any way with the crime,

but we are also able to still find underlying major  donors

with full profiles in suspected cases.

Q Were you wearing a mask when you were looking at

the evidence yesterday?

A No.

Q Who else was in the room with you?

A My wife and two attorneys.  And I let my wife

handle the clothing specifically.  So I didn't touc h the

clothing.  And I stayed away a certain distance fro m it.  So

the Y-chromosome DNA will not be transferred in tha t sense.

Q Was anybody talking during the course of the

evidence?

A Yes.

Q And no one was wearing a mask?

A No.

Q You have been working with touch DNA, I believe,

since 1997, you said?

A Yes.  That's when we started for the first time in

a case.

Q Okay.  And that was in the Netherlands?

A That's correct.
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Q And you came to this country, I think you said,

2005?

A No.  We started working in this country, I think it

was 2006, and that was the Tim Masters case.  That was the

first case.  We didn't live here then.

Q Okay.  Okay.  It doesn't really matter.  You were

working DNA in the United States in 2006, weren't y ou?

A Yes.  We were, yeah.

Q You were doing touch DNA in this country in 2006,

weren't you?

A Yes.

Q You were doing Minifiler in this country, weren't

you?

A The Tim Masters case took some time.  I think

almost two years.  And I'm not -- I don't know the exact

dates, but in 2007, the Minifiler came on the marke t, so we

started using that kit straight away when it came o n the

market.  We validated it as one of the first labora tories in

the world, I think.  And we used in it cases and it  was quite

successful.  The profile you saw was on the Tim Mas ters case.

Q That was the Minifiler profile?

A Minifiler combined with Identifiler.

Q Produced in 2007?

A Yes.

Q What about Y-STR?  That's been around for a while
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too, right?

A Yes.  Actually, I think a laboratory in the

Netherlands started with that.  So it's been in exi stence for

quite a while.  But it took some time before the re al

commercial kits came on the market.  So I think tha t was also

after 2001.  So it was already there, but it's very , very

basic forms like singleplex systems that you only t est one

Y-chromosome marker.  It's not helpful in the case because

there are so many people that have the same DNA pro file, you

want -- you want to test a lot of loci, locations i n the DNA,

in the Y-chromosome, in order to distinguish betwee n

different males.  If you only test one or two loci

Y-chromosomes of the DNA, you end up having a lot o f men

having the same two loci.  So what we do now, we ha ve a

23-plex system where we investigate 23 locations of  the

Y-chromosome over a long time.  And that was certai nly not

possible in 2001.

Q Did you read any of the testimony from the 2011

hearing in this matter?

A No.

MR. NUNNELLEY:  Judge, if I could have a moment to

consult, I believe I'm through with most of it.

THE COURT:  Yes, sir.

MR. NUNNELLEY:  Just a couple more, Judge?

THE COURT:  Yes, sir.
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BY MR. NUNNELLEY:  

Q Sir, do you know if Mr. Zeigler even had any

scratches on him?

A What I know is that he was injured due to a bullet

wound into the stomach.  And I don't know if he had  scratches

on him.

Q Do you know if maybe he had hugged his wife

sometime that evening and left DNA on her coat?

A No, that's possible, of course.  What we see very

often, also with fingernail scrapings, a good point  to make

is that it's very common for persons who are marrie d to have

each other's DNA under their fingernails.  So you a lways --

that's what this case is all about.  You always hav e to take

everything into consideration.  If you find Mr. Zei gler under

the fingernails of Mrs. Zeigler, that would not pro ve that he

killed her.  And same with the coat.  If you help y our wife

in a coat, of course, it's also about touch.  A sli ght touch

would not leave as much DNA as grabbing her, but, s till, with

partners of each other, you have to be careful.  Wh at would

be interesting, though, is if you find someone else , of

course, on that coat.

Q So what you're saying is that what you propose to

go hunting for is going to be something we can't in terpret

until you've already done it.  Is that what you are  telling

us?
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A No.  Some of it within the partners occurs.  You

can expect, if you do the fingernails of Mrs. Zeigl er, that

there would be DNA in there for Mr. Zeigler.  That' s not

uncommon.  We see that quite a lot.  So in that sen se, the

criminalistic value for or against Mr. Zeigler woul d not be

that high.  If you find someone else's, that person  has to do

some explaining.  In that sense, it could be helpfu l.  And,

of course, as I said, with the projected stains, bl oodstains,

those have a high criminalistic value.  Mr. Zeigler  has some

explaining to do if he has bloodstains or projected  stains,

blood spatter, on his cuffs or on his clothing from  

Mr. Perry Edwards, or from his wife, therefore, tha t would

matter as well.

Q And in your opinion, the fact that -- if it

showed -- if the testing showed no DNA from either

Mr. Edwards or Mrs. Zeigler on Zeigler's clothes, t hat fact

standing alone to you establishes innocence; is tha t what

you're saying?

A Of course, the judges make the decision whether or

not someone is innocent or guilty, and in this syst em, I

think, it's the jury that makes the decision.  So t hat's not

up to me.  As I said, the evidence, if you have ver y small

back spatter on your clothing, that's highly incrim inating,

and that would give very strong support for the hyp othesis

that you shot someone, for instance.  Otherwise, ho w do you
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get these extremely small stains on yourself?  So i f you find

very small blood spatter of his wife or of Mr. Perr y Edwards,

that would be highly incriminating for him.  If we don't find

them, it works also the other way around, then ther e's not

much to report for the hypothesis that he did shoot  him.

Because if we take all the information which we hav e now into

account, then you know the shooter is not far from the

victims.  With Perry Edwards, there was a fight.  I  don't

think any of the experts -- I read the bloodstain e xperts --

there was fighting.  So they were fighting.  So the re is

transfer and there is also very, very likely transf er of

blood.

So, yeah, the person who has the blood on him has

some explaining to do.  And if it's not there, then  you

can -- then you can question yourself, of course, w ell, was

this the right person?  Was this the person who did  the

fighting or maybe someone else was there?  And then  the third

process, of course, we can go, do we find DNA consi stently

like we do in other cases of an unknown donor on th ese

victims or on different locations?  

For instance, Mr. Perry Edwards's clothing.  That's

what do in a lot of homicide cases is we look at wh o do we

find back -- in the Netherlands we find back suspec ts, and

also, in some American cases we find other persons where the

person is incarcerated.  I can't change the DNA.  I t's either
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there or it's not there.  And it either matches the  suspect

or it doesn't match.  If you find a third person no t being

Mr. Zeigler on the clothing, then, of course, you w ant to

know what the role of the third person could be.

Q And how are you going -- how do you propose to

distinguish between whether that third person is wh at in your

scenario you assuming to be the real killer is not a court

clerk, a deputy, a bailiff, crime-scene investigato r, a

defense attorney, or prosecutor?

A Well, I assumed that the persons you mentioned,

none of them left blood on these clothing or any of  the

items.  So if you start out with the blood, the blo od, of

course, is a highly -- of a high criminalistic valu e because

it only comes free if you are injured under normal

circumstances.  If there is blood from an unknown s ource,

that would be, well, highly exculpatory.  And if it 's

Mr. Zeigler's blood on the victims or victims' bloo d on

Mr. Zeigler, that would be highly incriminating.  W ith the

touch DNA it is a little bit more difficult, but as  I said,

we would go for locations where we find smears of b lood,

where the victim either was touched with some force .  And in

that situation, you get better touch DNA profiles i n that

sense.  If you get several of those, then you can s tart

saying maybe some other persons of interest we can compare

the profile.
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Q Were Mr. Zeigler's clothes removed from him or were

they cut off of him?

A I don't know.  I think the trousers were still

intact.  I don't know about the shirt.

Q You don't know how those items were treated after

they were removed from Mr. Zeigler's body, do you?

A No.

Q Y-STR was well established in 2007, wasn't it?

A Yes.

Q Minifiler was well established along with that

about then too, wasn't it?

A In 2007?

Q Yes.

A No.  The Minifiler, as I said, we were one of the

first laboratories to use it in casework, I think.  There

might be other labs I don't know of, but I know tha t in the

Netherlands nobody used it at that time.  But we va lidated it

extremely quickly.  So I think Minifiler was establ ished with

other laboratories.  I know the CBI, the Colorado s tate

laboratory, is using the same kit as we did.  So wh en did

they start it?  2009?  If you said Minifiler was we ll

established in 2009, '10, but a lot of laboratories  in the

United States still don't use it.  So the kit is us ed by a

lot of laboratories worldwide.  United Kingdom, the

Netherlands, other labs used, I think.  And then so me of the
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state labs in the United States are also using thes e kits.  I

know the laboratory in Colorado at least.  Yeah.  A nd I think

the longer this kit is available on the market, the  more

laboratories will start using it because of the goo d results.

Q But you've been using it yourself before 2007,

haven't you?

A Around 2007.  I don't know exactly.  If you want to

know, I can ask our coworker when we validated the kit.  But

before we used it, we validated it and then used it  in the 

Tim Masters case.

Q And touch DNA as a process has been around for a

long time, hasn't it?

A Well, actually, a long time, but as I said, we

started with that for the first time in one case in  1997.

I'm aware of an article at that same time from an A ustralian,

a Dutch person who wrote about touch DNA or contact  DNA.

Well, then it took some time because the results we re very

poor.  United Kingdom and Germany and Holland were the ones

who started it.  The United States didn't start it at that

time.  So -- and it wasn't actually made because we  used a

method I didn't describe here, the low copy method.   The DNA

kits in 2000 were not that sensitive, and in order to get

good results or get enough results to do interpreta tion, we

amplified more than the standard.  It was something  which was

done on a regular basis, especially in complex case s, cold
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cases, child homicides, that is outside in the Neth erlands

and the United Kingdom, Germany a bit.  And the ext ra

amplification, what we're talking about, gives you some

problems with interpretation because your work is s o

sensitive that you get more artifacts under standar d

conditions.

So in the United States, the FBI more or less

decided that they would not use that method of low copy

number DNA.  So extra amplification that meant.  An d because

they didn't do that, they were not able to do the t ouch DNA.

So I think the touch DNA actually started off in th e United

States also after we did the Tim Masters case.

Q And that's 2008?

A Something like that.  Clearly in that case, the DNA

was the reason for the acquittal of Tim Masters.  A nd I think

pretty soon after that, the Colorado Bureau of Inve stigation

started doing touch DNA as well.  I believe in New York they

were starting it.  So I think it started off kind o f in the

United States --

Q And --

A -- as far as I know.

Q -- you started it up, didn't you?

A I think we were the first ones to use touch DNA in

the United States courts, yes.

Q In 2008?
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A I think so.

MR. NUNNELLEY:  No further questions.

THE WITNESS:  Maybe I'm wrong.

THE COURT:  Any redirect questions?

MR. TRACEY:  Yes, Your Honor.  Briefly.

THE COURT:  You may proceed.

REDIRECT EXAMINATION  

BY MR. TRACEY:  

Q You were asked some questions about your laboratory

in Colorado and whether it was accredited.  Is it a ccredited

by any international organizations?

A The laboratory in Colorado is not, but we have a

laboratory in the Netherlands, and all our cases, e specially

the DNA part, are performed in the Netherlands beca use that's

accredited by the Dutch Board of Accreditation whic h is a

member of IAB which is International Accreditation Board

which also covers ASCLD, for instance.

Q Is that the leading accreditation, international

accreditation?

A Yes, IAB is the leading board.

Q You were asked some questions about a video that

you watched.  Did you rely on any of the statements  that were

in that video in reaching your conclusions with reg ard to the

validity of testing by DNA in this case?

A No.  I use it to get information or to get an
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overall view of the case.  I know in a documentary not

everything you see is true.  The nice thing about D NA and

blood sample analysis is that you always verify the  results

by the DNA.  So what I actually do in cases, I alwa ys follow

my DNA results.

MR. NUNNELLEY:  Objection.  Nonresponsive.

THE COURT:  I'll sustain the objection.

BY MR. TRACEY:  

Q If you are permitted to do DNA testing, will you

rely in any way on that video in reaching your conc lusions?

A No.  It doesn't matter.  The investigation I use --

MR. NUNNELLEY:  Nonresponsive.

THE COURT:  I think he answered the question.

BY MR. TRACEY:  

Q Let me repeat the question.  The question is, if

DNA testing is ordered, will you rely in any way on  that

video in reaching your conclusions on the analysis of the

DNA?

A No.

Q You were asked some questions about the quote that

Mr. Nunnelley used, "The absence of evidence is not  evidence

of absence."  Do you recall that?

A Yes.

Q I want to ask you this.  Let's focus on the back

spatter evidence that you are looking for.  Am I co rrect that
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that back splatter evidence would in your mind show  whether

someone shot a victim at close range?

A Yes.  If you find it, then actually the only

explanation you have for that, if you have very sma ll stains,

then, yeah, that's the only reason, or there are so me

high-speed machinery.  In this case we have a lot o f gun

violence and, yeah, the high-speed mechanism in thi s case is

the bullet entering the head of one of the victims or the

body of one of the victims which can cause back spa tter.

Q And remind me, how close was the gun to the head of

Mr. Perry Edwards according to Herbert McDonald?

A I think it was 3 inches to 6 inches.

Q Okay.

A So that's more than enough.  Close enough to get

back spatter.

Q And if there is no back spatter on the cuff of

Mr. Zeigler, can you conclude that there is an abse nce of

evidence and that means there is no evidence of it?

MR. NUNNELLEY:  I believe that invades the province

of the finder of fact.

MR. TRACEY:  I'll rephrase, Your Honor.

BY MR. TRACEY:  

Q Can you reach a conclusion based on the absence of

back splatter on Mr. Zeigler's shirt as to whether he shot

Mr. Perry at close range?
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A Yes.  We have -- of course, we have very small

spatter there and, of course, if I get the evidence , I have

to investigate, especially small ones.  But I alrea dy saw on

the pictures that there's spatter there.  There's f orce

applied.  There is blood on there which force was a pplied to.

And, of course, it's very interesting to know who i s the

donor of that source.  And if not Mr. Edwards, then , yeah,

there is no support for the hypothesis that he shot

Mr. Edwards.

Q You were asked some questions about what the affect

of touching the evidence by the jurors, the court p ersonnel,

and the prosecutors.  Would you expect any of that touching

to affect your conclusions with respect to that pot ential

back spatter evidence?

A No.  The blood -- there's another slide for that.

But the blood is such a good source of DNA compared  to touch

DNA that it would always overrule, or how you say, it's like

so much more DNA in blood than in touch DNA.  Touch  DNA will

not kind of cover the back spatter or bloodstains o n the

clothing.  The bloodstains is different from touch DNA.

Q And finally, you were asked some questions about

the possibility of unknown persons' DNA being on th ese

articles of clothing.  Has there been any developme nts in the

databases and the ability to search for unknown DNA ?

A Databases have been around a very long time.
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Actually, the FBI started one of the most used data base

CODIS.  That's researching people.  If you have an unknown

stain, you can search in the database.

Another part of the investigation is the

deconvolution of mixtures, especially for touch DNA .  And

then use programs to calculate statistical values f or certain

profiles so that you can see what the different don ors are.

So in that sense, there's quite some new techniques  and new

programs, computer programs, which can deal with co mplex

mixtures.

Q And when have those -- when were those programs for

determining different sources from mixed sources de veloped?

A Yeah, different -- different stages.  Of course, in

America, you have Lab Retriever and TrueAllele whic h is used

in courts, I think.

THE COURT REPORTER:  Can you say those again?

THE WITNESS:  Lab Retriever and TruleAllele.  Those

are programs used to calculate complex mixtures.  A nd in

Europe, of course, we also have some programs, and

Australia, that are also used where you can put hig hly

complex mixtures in there with artifacts or allele

profile.  So it calculates with complex mixtures.  Those

programs were not available ten years ago.

MR. TRACEY:  Just one moment, Your Honor.

No further questions, Your Honor.
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MR. NUNNELLEY:  Very, very briefly.

FURTHER RECROSS EXAMINATION  

BY MR. NUNNELLEY:  

Q Now, sir, it's been known for many years that 

high-velocity impact from a projectile fired out of  a gun

produces back spatter, hadn't it?

A Yes, sir.

Q That's not news?

A No.

Q That was known back in the '70s and probably before

that, right?

A Well, I'm not sure if it was widely known in the

'70s, but Herbert McDonald was one of the founders in blood

pattern analysis in America thinking the more moder n ways.  I

didn't see it described in his report, to be honest .  So I'm

not exactly sure when this was introduced as a phen omenon

well known.  But it would have been known, I think.

Q Well before 2001, though, wasn't it?

A Yes, of course.

MR. NUNNELLEY:  No further questions.

THE COURT:  Thank you.  You may step down.

(The witness stepped down.)

THE COURT:  Defense may call their next witness.

MR. TRACEY:  We have no further witnesses, 

Your Honor.
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THE COURT:  State?

MR. NUNNELLEY:  No witnesses.

THE COURT:  Okay.

MR. TRACEY:  May I being heard on that, 

Your Honor?

THE COURT:  On them calling a witness?

MR. TRACEY:  We may now -- we may now be calling a

witness, your Honor.  We were expecting Mr. Baer wo uld

be testifying, and we're prepared to call him as a

witness.  We would be prepared for Mr. Nunnelley to  ask

him questions first, if he likes, but we would ask him

questions.

MR. NUNNELLEY:  He rested.  I'm not going to be

forced to put a witness on by this man.  He rested his

case.

THE COURT:  You are saying you want to call him?

MR. TRACEY:  I want to call his expert, yes, 

Your Honor.  He's sitting in the courtroom.  We wou ld

like to hear his testimony.

MR. NUNNELLEY:  But he's rested his case.  There's

no basis, no need, no good cause for him to reopen his

case at this point.

MR. TRACEY:  The good cause is that we asked

Mr. Nunnelley who he was going to call as a witness

here.  We took his deposition.  And we just learned  for
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the first time he wasn't calling him.  That's the g ood

cause.  We're going to move to reopen our case and we

would like to take the testimony of Mr. Baer.  We

believe it will bear witness to the truth in this c ase.

THE COURT:  Any response from the State?

MR. NUNNELLEY:  The fact they took Mr. Baer's

deposition and assumed that I was going to call him  as a

witness is not good cause for them to reopen their case.

They rested their case.  They thought I was going t o do

something that I decided not to do.  That is not my

fault.  It is not the Court's fault.  It is not goo d

cause to reopen the case that they expected me to d o

something that I didn't do.

I'm not required to call a witness unless I want to

and I don't want to.

MR. TRACEY:  I agree that Mr. Nunnelley doesn't

have to call the witness, but the witness is here.  He's

got relevant evidence and we would like to have his

testimony.  And we would like to have him testify r ight

now.

THE COURT:  I think the State already eluded a

little bit, hinted around he may or may not be call ing

this witness.  So I don't know this is the first ti me

you learned this.  He just decided at this point he 's

going to do that.
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I'm going to go ahead and allow you to reopen the

case and call the witness.

MR. TRACEY:  Thank you, Your Honor.

THE COURT:  I guess -- what's his name?

MR. MICHAELI:  Your Honor, the defense calls the

State's expert, Dave Baer.

MR. NUNNELLEY:  I believe it's their expert since

they're calling him.

DAVID BAER 

was called as a witness and, having first been duly sworn,  

testified as follows:  

DIRECT EXAMINATION 

BY MR. MICHAELI:  

Q Good afternoon, Mr. Baer.

A Good afternoon.

Q State your name and occupation for the record.

A My name is David Baer, spelled B-a-e-r.  I'm

currently a retired senior crime laboratory analyst  from the

Florida Department of Law Enforcement.

Q Have you been asked by either side in this case,

the defense or the prosecution, to do any work in c onnection

with the defendant's motion for DNA testing?

A I was asked to review some motions and responses to

motions for DNA testing and look at DNA laboratory work from

2001.  And I also just took a look at some items of  clothing
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a couple weeks ago, but I haven't done any actual a nalysis.

Q Who asked you to do those things?

A Mr. Nunnelley.

Q Mr. Nunnelley, the assistant state attorney?

A That's correct.

Q When did you begin your work on this case?

A I was first contacted in November of 2015.

Q What were you asked to do?

A Pardon?

Q What were you asked to do?

A Review the motions for additional DNA testing and

the response to the motion.  And I was sent some ot her

documents as far as past court rulings and a DNA la boratory

report.  And I was never actually looking at items of

evidence up until I examined a few a few weeks ago.

Q You examined physical pieces of evidence a few

weeks ago, you said?

A Yes.  Just observed them.  I didn't do any testing.

Q Where did you examine those items of evidence?

A That was downstairs in the clerk of court's office

in this courthouse.

Q What items of evidence did you examine?

A I looked at what was represented as a shirt from

Mr. Zeigler and two revolvers, I believe.

Q Who asked you to do that, if anyone?
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A Mr. Nunnelley.

Q And did you form any opinions about the information

that you reviewed or the evidence that you examined  in this

case?

A There was, I think, a suggestion that on the shirt

of Mr. Zeigler that every stain be tested, which I thought

was absurd.  As I heard earlier, like, that's not s omething

that's ever done.  I suggested maybe check some add itional

stains, if necessary, but not every stain.

If there's a theory of the case that there's

spatter or back spatter on this item from any parti cular

occurrence, it's not going to be one drop.  You sho uld be

able to find it by some random testing.

Q Mr. Baer, thank you.  We'll come back to that in a

moment.

I would like to just discuss briefly your

background.  You mentioned you're retired.  What wa s your

profession prior to retiring?

A As a senior crime laboratory analyst in the

serology or biology DNA section of the FDLE Crime L aboratory

here in Orlando.

Q How long did you work in that crime lab?

A Between there and the previous location in Sanford,

over 35 years.

Q What were your areas of expertise?
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A Biology -- well, before DNA, biology, which would

be identification of body fluids, stains, and origi nally ABO

and enzyme types, and later I did RFLP testing and PCR and

STR based testing for DNA.

Q Now, you are not an expert in mini STR testing; is

that correct?

A No.  I've never used it.

Q And you are not an expert in Y-STR testing; is that

correct?

A I've never used that, either.

Q Okay.  And finally, you are not an expert in using

mini-STR testing on touch DNA; is that correct?

A No.

Q Are you familiar generally with those technologies

in the DNA world?

A Yes.

MR. MICHAELI:  I would like to show the witness a

copy of his CV which has been previously provided t o us.

May I approach, Your Honor?

THE COURT:  Yes, you may.

BY MR. MICHAELI:  

Q Mr. Baer, I'm handing you a document marked for

identification as Exhibit B.

Mr. Baer, are you familiar with this document?

A I am.
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Q What is it?

A It's my CV or curriculum vitae.

Q Your current CV?

A Yes.  But I think the date on the bottom of it is

wrong.  I didn't update that.

Q The date on the bottom is wrong?

A No.

Q Which date are you referring to?

A As revised 4/16/2014.  I actually revised it after

that and I didn't change the date.

Q Understood.  But otherwise, this is, to your

knowledge, your current curriculum vitae?

A Yes.

MR. MICHAELI:  Defense would move this document be

admitted into evidence.

MR. NUNNELLEY:  No objection.

THE COURT:  Be moved into evidence at this time and

let the clerk mark it.

MR. MICHAELI:  Thank you.

Just very briefly?

THE COURT:  I would like the clerk to mark it first

before we go further.

MR. MICHAELI:  May I approach?

THE COURT:  Sure.

MR. MICHAELI:  (Document tendered.)
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THE CLERK:  Defense Exhibit 1.

(Defendant's Exhibit No. 1 was received in 

evidence.) 

BY MR. MICHAELI:  

Q Mr. Baer, the document I've handed you which has

now been marked Defense Exhibit 1 is your current c urriculum

vitae.  Can you describe for the Court briefly your  training

in DNA testing and technologies?

A In DNA testing, in 1989, I attended the FBI's first

four-week class in Quantico in the RFLP technique.  This was

part of the FBI's program to establish procedure th at can be

duplicated in crime laboratories around the country .  I also

attended training in PCR.  It's call HLA-DQ alpha t yping in

the early '90s in California.  And I had STR testin g in our

laboratory beginning around 2000.

Q Is it fair to say that you have obtained -- that

you have attended a large number of training semina rs and

programs regarding DNA --

A Yes.

Q -- in the years in which you worked with DNA?

A Yes.

Q Have you testified previously about DNA in a case?

A Yes.

Q How many times?

A In DNA, that's probably including RFLP and the 
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DQ alpha, maybe a hundred times.

Q And have you testified in any of those cases that

you found DNA on an article of clothing?

A Certainly.

Q And have you testified that you have not found DNA

on an article of clothing?

A Specifically if I testified I didn't find it, I

don't recall.

MR. MICHAELI:  I would like to refresh the witness'

recollection with a copy of his deposition transcri pt.

May I approach?

THE COURT:  Has it been filed, the deposition, the

transcript?

MR. MICHAELI:  It has not.  We took this deposition

just last week.

THE COURT:  You may approach.

Does the State have a copy of it?

MR. NUNNELLEY:  No.

MR. MICHAELI:  (Document tendered.)

MR. NUNNELLEY:  This is improper procedure for

refreshing his recollection, Your Honor.  I object.

THE COURT:  Response?

MR. MICHAELI:  There's nothing improper about

asking the witness if the transcript which was his

deposition refreshes his recollection about somethi ng
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he's already testified he doesn't recall.

THE COURT:  Well, let me see -- I don't know what

questions you are going to ask yet.  So far I'll

overrule the objection up to this point.  We'll go from

there.

MR. MICHAELI:  Thank you.

BY MR. MICHAELI:  

Q Mr. Baer, I would like you to turn -- bear with me

for a moment -- to page 14 of the document that I j ust handed

you.  Have you seen that document, by the way?

A I had it e-mailed to me yesterday and actually

hadn't read it yet.  Fourteen of the small pages?

Q Yes.

A All right.

Q Do you see in that document where you were asked

whether you've ever testified in a case that an ind ividual's

DNA was not found on an article of clothing?

A I think I'm on the wrong page.  I'm looking at

page 14 on the upper right corner of the small page s.  Or are

you talking about the actual page 14?

Q Page 14 in the small --

A This is about the blood spatter report.  Are we

looking at the same thing?

MR. NUNNELLEY:  Your Honor, I'm going to object to

this.  This isn't even close to what the question w as.
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It has nothing to do with what Mr. Baer was being a sked

about.

THE COURT:  Page 14, right?  I'm just reading the

whole page.  Let me read the page.  Based on what I 'm

reading, I'm going to sustain the State's objection .

This is not -- I thought you were going to refresh his

memory.

MR. MICHAELI:  Your Honor, if I may.  I'll ask my

colleagues to see if they can track down the correc t

page.  I apologize.  I seem to have the wrong page

number in my notes.  Let me move on if the Court wi ll

permit.

THE COURT:  Okay.

BY MR. MICHAELI:  

Q Mr. Baer, are you familiar generally with a type of

testing kit known as mini-STR?

A Minifiler.

Q Minifiler?

A Yes.

Q Is Minifiler a type of mini-STR kit?

A Minifiler is a brand name.

Q For a mini-STR kit?

A Yes.

Q Brand name?

A Yes.
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Q Is it correct to say that the Minifiler kit is

designed to work on degraded DNA?

A Primarily, yes.

Q How does it do that?

A If you have an Identifiler kit, which would be the

standard kit, it amplifies relatively larger stretc hes of

DNA, up to maybe 400 base spirits.  Whereas when th ey

designed the Minifiler, primers for the PCR test, t hey

actually go in closer to the region of interest so that the

fragments it amplifies don't have to be as large, s o that if

there is degradation, there is a better chance of f inding an

intact region of this DNA.  Where if you have the l arger

regions, there is degradation of environment or dam age

otherwise, and you might not get amplification.  Be cause to

amplify the region, you have to have the whole inta ct region.

So if you are looking at smaller areas, there's les s chance

of it being broken.

Q The type of testing kit that was widely in use in

the United States in 2000, what was that?  What was  that

called?

A That was probably Profiler and COfiler.  Profiler

Plus and COfiler.

Q And what would happen if you tested DNA using

Profiler/COfiler, the kit available in 2001, and yo u were

testing degraded DNA?
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A You might get partial results.  You might get no

results.  You might see kind of a sloping effect.  As the DNA

fragments get larger, their quantity decreases beca use the

larger the fragment, the more likely to be degraded  and not

get results.

Q And the Minifiler kit solves that degradation

problem?

A It can.

Q Is there any research on how much more effective

Minifiler is on degraded DNA than profiler and COfi ler or any

non-mini-STR kit?

A I'm sure there is research.  I don't have anything

at my fingertips.

Q Have you seen any such research?

A I have probably seen the papers.  Exactly what they

said at this time, I don't recall; but my guess wou ld be is

that it is more -- does get better results with deg raded DNA

using a Minifiler kit.

Q Let's talk for a moment about Y-STR.  Tell the

Court about what Y-STR testing is.

A Yes.  In human DNA, you have what are called the

autosomal chromosomes and then you have the sex chr omosomes,

the X and the Y.  If you are a male, you have X and  Y.  If

you are female, you have two Xs.  So if you have, s ay, in a

sexual assault case where there is a lot of vaginal  fluid and
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very little sperm or no sperm in case somebody had a

vasectomy, you can't do the usual what's called def erential

extraction where you can separate the sperm DNA fro m the

vaginal fluid.  So in this case, you would have a m ixture.

And if you have large amounts of female DNA, you wo uld not

see the -- not necessarily see the male DNA because  it just

kind of gets swamped out by the female or never eve n

amplified because of the amount of female.  So by j ust

testing for Y-chromosome DNA, it only works on the

Y-chromosome, so you might be able to amplify marke rs

specific just to the male contributor to the mixtur e.

Q Now, I believe you testified you've never actually

done any Y-STR testing; is that correct?

A No.  At least up to now it was never used in the

Orlando laboratory.

Q Not used at all in the Orlando laboratory?

A No.  We began doing it, I believe, in our

Jacksonville and Tampa labs.  If we had any cases t hat needed

Y-STR, we would send it to that lab.

Q Mini-STR.  You testified you've never used

mini-STR.  Is that type of testing kit used in your  lab?

A Not in Orlando.  I believe it's used in the

Tallahassee lab.

Q You've had occasion in the past to send evidence

that you had tested using non-Minifiler to another lab for

N i n t h  J u d i c i a l  C i r c u i t

C o u r t  R e p o r t i n g  S e r v i c e s

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



   111

Minifiler testing; is that correct?

A If you're referring to the case I discussed at the

deposition, there was a homicide from 1979 where I had done

some testing on it with RFLP and DQ alpha and later  with STR.

I originally did ABO and enzyme testing on it.  Tha t was sent

to a private lab, not by me directly, where they di d some

mini-STR testing in addition to Identifiler testing , and they

were able to get some results which corresponded to  some of

the results I had found earlier.

Q Isn't it correct they were able to obtain results

using the mini-STR kit that you were not able to ge t using

your own kits?

MR. NUNNELLEY:  Objection.  Leading.

THE COURT:  Sustained.

THE WITNESS:  I don't have that report.

THE COURT:  You've got to let him ask another

question.

MR. MICHAELI:  I'll rephrase, Your Honor.

BY MR. MICHAELI:  

Q Mr. Baer, let me direct your attention to these

pages and hopefully correct pages, 68 and 69 of the

deposition transcript, that I handed to you.

A All right.

Q Would you review those two pages?

MR. NUNNELLEY:  Objection.  If this is refreshing
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his recollection, it's improper.  If it's an attemp t for

impeachment, it's also improper, and I object.

THE COURT:  Any response?

MR. MICHAELI:  There's nothing improper about

refreshing the witness' recollection of an event th at

has occurred some time in the past.

THE COURT:  Well, I never heard him say he didn't

remember something.  I'll sustain the objection at this

point.

BY MR. MICHAELI:  

Q Mr. Baer, do you recall specifically whether

mini-STR testing in the 1979 case that you mentione d produced

results you weren't able to obtain without it?

A I don't recall the specifics of the results.  It

was five years ago that I last saw that.  There was  an item

which was found outside of the house which it did g et a

profile which I never actually tested that item, so  I might

have not gotten those results myself.  I don't know .  There

was also some blood in the house which I did RFLP t esting on

it, and I think when I tried STR testing some years  later, I

did not get a result.  So I don't remember if they went back

and tested that and got results that were consisten t with

anything else I had found or not.  Again, I would h ave to see

their reports and my old reports to sort it out.

Q Thank you.
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Let's move to DNA databases.  Are there any

databases of DNA profiles in the United States?

A Yes.

Q What's the biggest one?

A Well, there's two kinds of databases.  There's

what's called the convicted offender database and t hen there

is also population databases.  If you're referring to a

convicted offender database, that's CODIS, which is  the

national database of samples from convicted offende rs, some

arrestees, and also crime scene samples which is ad ministered

by the FBI.

Q How do DNA profiles get into the CODIS database?

A Okay.  Under CODIS are also every state, and Puerto

Rico, and the Army labs, and the District of Columb ia have

their own local databases which are fed up to the n ational

database on a regular basis.  So generally --

MR. NUNNELLEY:  Your Honor, I'm going to object to

this line of questioning.  It's irrelevant to the

proceedings before the Court.  The CODIS database, how

it works, and what goes into it has nothing to do w ith

whether or not whether Mr. Zeigler's motion for tes ting

gets granted or not.  It's irrelevant.

MR. MICHAELI:  Your Honor, the testimony is

directly relevant to an issue in this case which is

whether obtaining a profile from an unknown person today
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be fed into a database and matched to an actual don or.

That's something that was not possible in the past.

THE COURT:  Anything else?

MR. NUNNELLEY:  If I may.  Yes, Your Honor.  That

is an issue to steps down the road.  We aren't ther e

yet.  There are enough -- there are multiple issues

surrounding the submission of a profile to the CODI S

database that are outside the scope of this hearing .  It

presupposes the Court is going to grant the motion,

first of all, and unless and until some DNA testing  is

done and we have something to even consider submitt ing

to CODIS, it's wholly irrelevant to these proceedin gs.

It's premature perhaps is what I'm saying, if they

are allowed to do further DNA testing.  If they are  not

allowed to do further DNA testing, it becomes moot.   If

they are allowed to do further DNA testing, it is a

bridge we can cross at the appropriate time with th e

appropriate witnesses and the appropriate personnel  to

address the submittability, if you will, of a DNA

profile to the CODIS system.  It's not appropriate at

this point.

MR. MICHAELI:  If I may respond briefly to that

with two quick points.  The first is, Mr. Nunnelley

asked Mr. Eikelenboom a great many questions about

whether there would be additional DNA on pieces of
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evidence in this case and whether it would be possi ble

to identify DNA that was found on these garments.

The second is -- and this can be a very brief line

of questioning -- the only line of questioning I wo uld

like to ask this witness about the CODIS database i s

whether it has grown substantially in size and,

therefore, in usefulness in matching results that a re

found to a potential source.

THE COURT:  I'll overrule the objection.

MR. MICHAELI:  Thank you, Your Honor.

BY MR. MICHAELI:  

Q Mr. Baer, do you know about how many DNA profiles

were in the CODIS database 15 years ago?

A Fifteen years ago, maybe under a million.

Q And about how many DNA profiles are in the database

today?

A I'd say probably 14 to 15 million.  It was over

13 million a year ago.

Q And is the size of that database growing rapidly?

A Yes.

Q Now, Mr. Baer, you started testifying a short while

ago about conclusions that you have drawn based on your

review of documents and your physical inspection of  evidence

in this case.  Can you tell me specifically what co nclusions

you drew about the testing the defense has proposed  on
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Mr. Zeigler's shirt?

A Just examining the shirt itself, which I did

downstairs, it seemed like most of the shirt itself  had blood

on it, either smears or drops.  So as far as findin g areas

for just touch DNA, I think there's very limited ar eas that

would not have blood mixed in with it.  So whether you would

actually get any results, I don't know.  Also, just  based on

what we were doing back in the '70s, we were not ev en wearing

gloves when we were examining items of evidence at that time

because we weren't worried about sensitivity.  And then

before AIDS came around, we weren't worried about b iohazards.

So what the FBI did at that time, I don't know, bec ause they

did all the original testing, but things were a lot  different

back in the '70s as far as how evidence was handled .  So who

knows who might have touched it in the laboratory.

Q I believe you testified that you identified

locations on the shirt that you thought should be t ested,

additional locations; is that correct?

A Yeah.  I saw where some cuttings had been taken

from the shirts, and I don't know if that was for t he Labcorp

testing back in 2001 or before then.  So there was some other

stains away from those which -- maybe a half dozen,  I don't

remember exactly -- which I thought might be reason able to

test if testing was going to be done.

Q Do you have a view on how much blood would be
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likely transferred to a perpetrator's shirt if the

perpetrator shot the victim at close range and beat  the

victim?

A If they were shooting close range and beating them,

I would assume there would be quite a bit of transf erred

blood.

Q Any reason to think it would be hard to find that

blood today?

A No.

Q And what opinions, if any, do you have on the

significance of not finding that blood?  

Let me rephrase.

How could Tommy Zeigler have shot Perry Edwards at

close range, beaten him, without getting Perry Edwa rds's DNA

on his shirt in large quantities?

MR. NUNNELLEY:  I believe that invades the province

of the fact finder.  It's improper and it's also

argumentive.

MR. MICHAELI:  Your Honor, the witness has

testified in over a hundred DNA cases, and based on  his

experience as an expert for the State, how, if it i s,

that is possible, as an expert.

MR. NUNNELLEY:  It invades the province of the fact

finder.

THE COURT:  I'll overrule the objection.
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THE WITNESS:  If that was the item of clothing he

had on at the time and there wasn't anything on top  of

it, you would expect there to be transferred blood back

to him.

BY MR. MICHAELI:  

Q Can you think sitting here today of any way 

Tommy Zeigler could have shot Perry Edwards at clos e range

and beaten him without getting a significant quanti ty of

Perry Edwards's DNA on his clothing?

MR. NUNNELLEY:  Asked and answered.

THE COURT:  I'm going to sustain the objection.

BY MR. MICHAELI:  

Q Are you aware that the defense in this case has

asked to test bloodstains on Eunice Zeigler's cloth ing?

A Yes.

Q And do you have any opinions about whether in your

experience the defense's request to test that evide nce is

reasonable?

A I don't think it was very specific on how much --

how many stains or what stains to test, but if they  want to

go with the possibility that there could be some ma le DNA

masked with hers, I see no problem with that.

Q Are you aware the defense has asked to test the

swabs or samples of Perry Edwards's fingernails?

A Yes.
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Q Do you have any opinion on whether that request for

testing is reasonable?

A I have no real problem with it.  I guess as a

scientist, my viewpoint is to let's get more data i f we can.

It's just a question of when do you stop.

Q Is that a type of testing that would be commonly

done in a case where there was a violent struggle?

A Might be.  Usually, say, if there is a sexual

assault case, that would be the last thing that we would look

at if we didn't find anything anywhere else that mi ght go to

the fingernail scrapings, but those cases sometimes  that's

the only evidence you get.

Q And can you do the testing on fingernail scrapings

using the Minifiler kit?

A You could.  I'm not sure what kind of result you

would get with that because you are probably going to have a

lot of DNA from the person whose fingernails they w ere, so

they might blow out the results.  So, again, I have  no

experience using that.  It's one of those things th at I would

have to try it and see what you get.

Q Now, just to be clear, you've never actually done

testing of fingernail samples using a Minifiler kit ?

A Not Minifiler, no.

MR. MICHAELI:  Your Honor, if I may have a moment

with counsel?
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THE COURT:  Yes, sir.

MR. MICHAELI:  Thank you, Your Honor.  Thank you,

Mr. Baer.

No further questions.

THE COURT:  Cross-examination, please.

MR. NUNNELLEY:  Judge, as a housekeeping matter,

I'm not sure what exhibit the CV of Mr. Baer was ma rked

as.

THE COURT:  I believe the clerk announced it as

Defense Exhibit 1.  Am I correct?

THE CLERK:  Yes, sir.

MR. NUNNELLEY:  That means we have two Defense 1's?

THE COURT:  They didn't move the other one in.

MR. NUNNELLEY:  They didn't move the other one in.

I stand corrected.

THE COURT:  They marked it for identification but

they didn't move it in.

MR. NUNNELLEY:  Okay.

CROSS-EXAMINATION 

BY MR. NUNNELLEY:  

Q Now, Mr. Baer, you have been involved in forensic

serology DNA typing, ABO blood group typing, and ot her such

work for FDLE and, I guess, its predecessor agency for a long

time, haven't you?

A It was always FDLE.
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Q Always FDLE?

A Right, as far as when I was there.

Q Okay.  You're familiar with what touch DNA is,

right?

A Yes.

Q Touch DNA is not a particular process of testing

DNA but, rather, a process of collecting something to be

tested for DNA; is that right?

A Yes.

Q Now, mini-STR, Minifiler, is -- or Minifiler is a

trade name, isn't it?

A Yes.

Q That's for the mini-STR process, correct?

A That's the Life Technologies Company's kit.

Q Okay.  And Y-STR is another sort of DNA testing

that can be done, isn't it?

A Yes.

Q Do you know based upon your, you know, work,

training, experience, education, when touch DNA beg an to be

used?

A I don't know that it was always, like, oh, here

we're going to start doing this.  Hey, can you see if there

is any DNA on this screwdriver handle or whatever?  We

probably just went ahead and tried it.  Because the re was

nothing in our procedures to say you couldn't do it , so we
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would try it and see if we got a result.

Now, there are variations on touch DNA where you

might not use what are called low copy number techn iques

which maybe involve additional amplification cycles  or

increase injection time or post-amplification filtr ation.  He

did not specifically do any of those except for inc rease

injection time.  But then we would also have a diff erent

interpretation of our results for something like th at.

So, again, as far as it being a different

technique, it really isn't.  It's just trying to ge t DNA from

where you don't actually see a bloodstain or semen stain.

Q Okay.  Would that have been something that was, I

guess, in the pipeline or mainstream, so to speak, in 2011?

A Definitely.

Q What about mini-STR, Minifiler?  When -- let me do

it this way.  Minifiler was available in 2011?

A Yes.

Q Y-STR was available in 2011, wasn't it?

A Yes.

Q Now, when you reviewed the evidence with me, we

were wearing gloves, weren't we?

A Yes.

Q But not wearing masks?

A No.  I was kind of nervous about it.

Q Okay.  Do you -- are you familiar -- I don't know
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the answer to this question.  Are you familiar with  the

evidence storage facilities in Orange County before  this

courthouse opened?

A I just remember sometimes seeing in some of the

waiting rooms a vault in the wall and saying, "Oh, yeah,

that's where the court clerk stores evidence."  Wha t was

actually in there, I don't know.

Q You don't know about the suitability or

unsuitability for preserving biological samples?

A No.

Q Would it be fair to say that there's a high

likelihood that the evidence in this case that has been in

the custody of the clerk for, well, since 1976 and before

that, I suppose, in the custody law enforcement, ha s a high

likelihood of being contaminated with other foreign  DNA?

A It's a possibility.  I wouldn't say high or low,

but it's always a possibility.

Q There's no way to quantify it, is there?

A No.

Q And whether or not interpretability results of DNA

results can be obtained is something that's also

unquantifiable, isn't it?

A That's correct.

Q Of course, there is no way to know who has handled

the evidence, is there?
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A In the laboratory, they might have records.  As far

as a jury or at the crime scene, I don't know.  Pro bably not.

Q You could conceivably find DNA from anyone who has

even been close to the evidence, couldn't you?

A In theory.

Q There's no way to tell, is there?

A No.  It's one of those things where once you

actually test it and have some way of interpreting the

findings, say, if you know who might be there, it w ould just

be a guess.

Q And at this point, it wouldn't be possible to say

that any DNA found on the items of clothing or the guns or

any other thing to be tested is or is not definitiv ely linked

to the crime, is it?

A That's correct.

Q Now, you were the -- you were the CODIS

administrator for the local -- the local lab for a number of

years, were you not?

A I was.

Q And there are very specific criteria for the

submission of DNA profiles into the CODIS database,  aren't

there?

A That's correct.

Q You testified that you had, in looking at the shirt

that was Mr. Zeigler's at the time of the murders o r murder,
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anyway, you don't know how the stains that were tes ted for

DNA got selected, do you?

A No.

Q There would be no reason that you know of that

even, you know, as late as 2008, '9, '10, '11, alon g in

there, additional areas of that shirt could not hav e been

tested, is there?

A No.  You can always choose more stains.

Q And touch DNA was available then, wasn't it?

A Should be.

Q 2011?

A Yes.  I don't know if Labcorp specifically would

have done that.

Q 2011?

A No reason why it wouldn't have been in 2011 if it

was requested.

Q So it could have been asked for at that point in

time, couldn't it?

A It could have been.  Depending on the lab doing it,

might or might not do it.

Q There's no reason that Eunice Zeigler's clothes

couldn't have been tested in 2001?

A No.

Q And you've reviewed the motion that sets out a

laundry list of items that testing is sought for, h aven't
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you?

A The current request?

Q Yes.

A Yes.

Q Is there anything requested in there that could not

have been done in 2011?

A I don't think so, no.

Q No reason that could not have been requested in

2011, is there?

A No.

MR. NUNNELLEY:  If I could have just a moment, 

Your Honor?

THE COURT:  Yes, sir.

MR. NUNNELLEY:  No further questions, Your Honor.

MR. TRACEY:  Just one moment, Your Honor.

No further questions, Your Honor.

THE COURT:  Thank you, sir.  You may step down.

We will take about a 15-minute recess and come back

and finish up.

(The witness stepped down.)

(Brief recess from 3:36 PM to 3:55 PM.)

THE COURT:  Is there anything else from the

defense?

MR. TRACEY:  Nothing further, Your Honor.

THE COURT:  State?
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MR. NUNNELLEY:  Nothing further, Your Honor.

THE COURT:  The defense may proceed with their

argument.

MR. MICHAELI:  Thank you, Your Honor.

Good afternoon.

THE COURT:  Good afternoon.

MR. MICHAELI:  Your Honor, the motion before the

Court today seeks extremely modest relief.  The evi dence

that we are proposing to test is right here in this

building and it's available for inspection.  All th at

we're asking is to take that evidence and rather th an

just look at it, have an expert do DNA testing usin g

cutting edge technology to see what the evidence sh ows.

Nothing more.

This is not a request for significant relief.

We're not asking to set aside a conviction or stay an

execution.  All that we're asking is to look at the

evidence using modern tools and see what that evide nce

shows.  Why is that critical in this case?

Well, as Your Honor heard from both the State's

expert and the defense's, this is the unusual case where

the experts agree that the testing can show whether

Tommy Zeigler killed Perry Edwards.  And there may be

argument about how certain that is, but it's import ant

to bear in mind the standard that applies under Rul e
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3.83 motion.  The standard is a reasonable probabil ity

of an acquittal.  That means a reasonable probabili ty of

reasonable doubt and nothing more.

I think the Court has heard a lot of evidence today

that if this testing is done in its comprehensively

designed fashion on items of evidence like Mr. Zeig ler's

shirt, there is none of Perry Edwards's DNA, touch DNA,

or blood DNA anywhere on the garment.  Tommy Zeigle r

didn't murder Perry Edwards.  That's very -- it's h ard

to think of a more critical issue to this case.  Th at is

the very crime that he sits in jail convicted of

committing.  It goes way beyond reasonable doubt.  It

approaches certainty of innocence.  And it's an

incredible thing.

Technology has improved to the point that we can do

that on 40-year-old clothing.  That's what technolo gy

has done.  Your Honor heard that from both witnesse s

today.

What kinds of technology are we talking about?

Well, in prior motions for DNA testing, both this C ourt

and the Florida Supreme Court have expressed doubts

about the probative value of testing things like

Mr. Zeigler's shirt because there were issues in th e

past with the ability to pick up degraded evidence.

There were also issues with the significance of doi ng
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small samples of bloodstains.  And there were issue s of

mixed samples.  But technology has totally changed that

picture.

Today there are tools that specifically address

each of those things.  There are techniques and too ls

and technologies available that make it possible to  take

garments of clothing, like Mr. Zeigler's shirt, and  find

out definitively whether they ever contained

Mr. Edwards's DNA.  That is a critical issue in thi s

case and the facts on it are undisputed.

Now, State went to some length to try to say the

evidence could have been contaminated because peopl e

might have added their DNA to these garments by han dling

them in various fashions, and there are a few repor ts

that we hope the Court will bear in mind in conside ring

that line of argument.

The first is, we know that this evidence yields

good DNA profiles because it was already tested 15 years

ago using old technology and it got perfectly good DNA

profiles.  There was no reason to think that testin g it

today using much more sensitive equipment and techn iques

would yield worse results.  In fact, the experts sa y the

results would be as good or better.  They also said

based on what they know as experts in their field t hat,

number one, if Perry Edwards were murdered by being
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beaten and shot as he was, had to have been signifi cant

transfer of Perry Edwards's genetic material onto h is

jacket.  It had to have occurred.  There is no othe r way

to do it.  When he pulled the trigger on a gun at c lose

range, that back spatter happens instantaneously.

There's no ability to withdraw your hand and avoid it.

It sprayed directly at you.

Now, it's small droplets, but today's technology,

you heard from the experts, can pick it up.  This i s how

modern cases are often prosecuted, and if it's not

there, that's extremely significant evidence in thi s

case.  Similar things apply to the blood on Ms. Eun ice

Zeigler's body.  That blood is Type A blood.  The

defendant has Type O blood.  It cannot be the

defendant's blood.

Whose blood is on the victim?  How did it get

there?  Those are critically important issues and

today's testing can tell us the answers to those

questions.  These are answers that we have never ha d

before in this case.

Now, it's important to bear in mind when you think

about the probative value of these types of testing ,

that the original case against Mr. Zeigler didn't h ave

the benefit of DNA technology.  It didn't exist at the

time.  It was based largely on circumstantial evide nce.
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If the case were going to trial today, it would be

based largely on physical evidence.  It's also impo rtant

to bear in mind that there was difficulty getting a

conviction in the first place in this case.  So it would

not take much to rise to the level of showing reaso nable

doubt, given the totality of the circumstances and the

cumulative weight of evidence in the case.

And let me just illustrate that because there's a

balancing test here.  If you had a situation where there

was a videotape showing a defendant committing a mu rder

and the defendant comes into court and says, "I wan t DNA

testing," you need really strong, powerful probativ e

value to that testing to outweigh the existing evid ence

of guilt.  But this case is very difficult.  This i s an

extremely bizarre narrative and the story that lead s to

the theory of the defendant's guilt, it's a case th at

never had a coherent motive.

The story was that the defendant murdered his wife

for life insurance money, but the facts show he was  a

wealthy man.  The amount of life insurance money wa s

modest.  He didn't need the money.  And that's just  one

victim.  Why murder her parents?  No motive there.  Why

does a man with no criminal record, no history of

violence suddenly become a mass murderer for money he

doesn't need?  It doesn't make it impossible, but i t
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makes it unlikely.

There was testimony from witnesses but those

witnesses were impeached and then have continued in  the

case of Felton Thomas to impeach themselves by chan ging

their story.

MR. NUNNELLEY:  Your Honor, again, that is not

proper for this proceeding.  That is an argument fo r

another day and another motion in another courtroom .

MR. MICHAELI:  May I respond?

THE COURT:  Yes.

MR. MICHAELI:  These issues are relevant to the

balancing test the Court has to conduct in weighing  the

significance, the probative value of the requested

testing, and they're supported by evidence that the

defense put in as exhibits to its motion for testin g.

THE COURT:  I will sustain the State's objection.

MR. MICHAELI:  Now, the State went to great lengths

to talk about how Mr. Zeigler could have asked for some

of the things he's requested here today in 2011.

First of all, the last time Mr. Zeigler asked for

DNA testing was, I believe, 2009, not 2011.  So tha t

line of questioning doesn't shed any light on wheth er he

could have asked for things in 2009.  But more

importantly, it's completely irrelevant to the issu es

before the Court today because there is no res judi cata
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bar to a motion for DNA testing.  The Florida Supre me

Court has been clear on that.  This is what the Flo rida

Supreme Court said in this very case in 2013.  Quot e,

"We agree with Zeigler that his motion for

postconviction DNA testing was not barred because i t was

successive."  They go on to note, quote, "The

possibility of additional DNA testing," which they say

is evident from the rule itself, Rule 3.853.  Other

courts have come to the same conclusion.

In the case of Ochala vs. State, 93 So.3d 1167,

First District Court of Appeal, in 2012, the Court held,

quote, "The doctrine of res judicata does not bar a

second motion under Rule 3.853 because the rule all ows

for the filing of a motion," quote, "at any time,"

closed quote.

So there is no question whether Mr. Zeigler could

have asked for this testing in the past doesn't mat ter.

The only thing that does matter, only argument that  the

State has raised is whether he did, in fact, ask fo r

these types of tests in the past.  That goes to

collateral estoppel.  And the undisputed facts esta blish

that he did not.

Mr. Zeigler never asked to have touch DNA tested in

this case.  As Your Honor heard, touch DNA is a sci ence

that has been evolving quite rapidly only in the la st
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few years, particularly touch DNA testing using min i-STR

technology.  That technology was first released in 2007.

But it's still not used by the State's lab today.  Nor

is Y-STR testing.  They don't have it yet.  These a re

technologies that are new and different and importa nt

and in significant ways from the technologies that were

used in the past.

With respect to the State's claim that the evidence

might be contaminated, there's absolutely no reason  and

no evidence in the record to support a conclusion t hat

evidence that was perfectly testable in 2001 and ha s

been stored in this very building under cool, dry,

air-conditioned conditions wouldn't remain equally as

available for testing today, if not more so, becaus e

today's technology is so much more sensitive.

So all the discussion about how hospital employees

in 1975 might have handled Mr. Zeigler's shirt is r eally

beside the point.  We know that the shirt has fully

available genetic material on it.  We know that the re is

no reason to believe that handling the garment woul d

take the blood off of it.  The blood has already be en

found on the shirt.  Some of it is visibly evident.   We

know that a large quantity of blood and skin cell D NA

had to have been transferred from Perry Edwards to his

killer.  That's what both experts have said.  There 's no
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other way to commit that crime, and that there is - -

there would be no difficulty finding it, even after  all

these years, if it is there.  And if it's not there ,

that Mr. Zeigler couldn't have committed that crime .

One of the technologies the defendant has asked for

is Y-STR testing.  Your Honor heard testimony about

Y-STR testing is so significant in this case.  You have

bloodstains on Eunice Ziegler.  There is one stain on

the side of her shoe.  Now, if these stains come fr om

Eunice Zeigler herself, Y-STR testing makes it poss ible

to completely eliminate all of her DNA in the sampl e

leaving only the skin cell DNA of her attacker or t he

person who put that blood on her.  That is a radica l new

type of technology.  Nobody has ever asked to use i t in

this case before, so there can't be a collateral

estoppel bar.

The same is true for Mr. Edwards's clothing and for

his fingernails.  The evidence shows Mr. Edwards fo ught

for his life.  The testimony you heard today told y ou

that when you fight for your life, you transfer you r

attacker's DNA onto your clothing.  There's no reas on

not to test that clothing as well.  If Mr. Zeigler' s DNA

is all over Mr. Edwards, then that may lead to one

conclusion, but if it's not, if there isn't a drop of

Mr. Zeigler's DNA on Perry Edwards's clothing or
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underneath his fingernails, that's very significant

evidence that Zeigler didn't beat him to death.  Th at

the man that Perry Edwards struggled with when he f ought

for his life was not Tommy Zeigler but rather someo ne

else, someone else who may be alive and at large to day.

Now, in the past when you got DNA profiles from

people who weren't on your short list of suspects, there

wasn't a lot you could do about that.  Today there is.

Now there is a database with millions and millions

of profiles in it and you can very easily submit

information and see who it matches.  So even if you  find

somebody who is not one of the parties most closely

involved in this case, you have the ability today t o

figure out whether somebody else, who is in that

database, was at this scene and involved in these

crimes.  Nobody's been able to do that before becau se

these databases didn't exist in their current form.

You heard the testimony of the State's expert.  The

population of the CODIS database jumped from 1 mill ion

to 15 million.  That's a huge increase.

In a lot of ways, Your Honor, this motion, the

technology that has progressed and that is at the h eart

of this motion is like discovering a videotape of t he

crimes, and the question that we've placed before t he

Court is simply should we play the tape.  It's righ t
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here in the building.  It's in the basement.  The S tate

has argued, "Well, if you play the tape, the angle might

not be good.  It might be a fuzzy image."  Well, th e

only way to know that is to play the tape.  Those a ren't

reasons not to look.  Those are arguments that can be

raised later about what you might find.  But this m an is

sitting on death row for his life.  The Florida

Legislature has given him a right to seek DNA testi ng

because it is so powerful, and what he asks this Co urt

today is simply to allow him at no cost to the Stat e.

There is no request for the State to pay for this

testing, no prejudice to any party, not delaying

anything.  The evidence is sitting there.  The defe ndant

is sitting there.  Nothing else is happening in thi s

case.  And while nothing else is happening in this case,

let him test that evidence and see what it shows.

Thank you, Your Honor.

MR. NUNNELLEY:  May it please the Court?

THE COURT:  You may proceed.

MR. NUNNELLEY:  It may be like a videotape, but the

defense over the course of the years of this case w ith

their ever-changing theories about what the DNA evi dence

is going to show have shown that they want to be th e

sole person producing and directing that videotape.

The Florida Supreme Court in its last opinion in
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this case issued February 21, 2013 said, and I quot e --

and Jean I apologize; it's a long one -- specifical ly in

his current motions, Zeigler argues that, "One

additional testing of his shirts will show that Per ry's

blood is not on his clothing and, therefore, he was  not

the assailant."  We have that here.  "Additional te sting

on Mays's clothing will reveal Perry's blood which

demonstrates that Mays was the actual perpetrator.  We

have abandoned that part of it.  Number three.

Additional testing on Zeigler's shirts will show wh ether

the blood spatter on them is really from Mays.  How ever,

we, the Florida Supreme Court, previously addressed

these claims and held that the absence of Perry's a nd

the presence of Mays's blood on Zeigler's clothing did

not establish that Zeigler was not the perpetrator. "

Citing back to the 967 So.2d opinion in the Zeigler

case.

"Likewise, we held that the presence of Perry's

blood on Mays's clothing did not establish that May s was

the perpetrator rather than a victim.  Thus, we hav e

already decided these same issues against Zeigler."

That was the second time the Florida Supreme Court

decided those issues against Mr. Zeigler, and that time

they said, accordingly, "Zeigler's claims are barre d by

collateral estoppel and we affirm the circuit court 's
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denial for postconviction DNA testing."

They went on addressing the merits in the

alternative, pointing out that the bloodstain exper t in

2011 testified that he had examined Mays's clothing  used

did not believe additional testing needed to be

performed.  Actually, that's a part of what Mr. Kis h

said in the 2011 December hearing we had up here wh ere

Mr. Kish testified that, "Well, yeah, there is no r eason

we can't test this spot, this spot, this spot.  I j ust

pick these."

The Florida Supreme Court concluded by saying,

"Zeigler has failed to explain how further testing on

his shirts and the discovery of more of Mays's bloo d on

his shirt will give rise to a reasonable probabilit y of

acquittal or a lesser sentence for the prior testin g

already determined that Mays's blood is on Zeigler' s

shirt, and we found this was not exculpatory."

If that is not res judicata, I do not know what it

is.

The court went on to say, "Zeigler completely fails

to address how DNA testing of Perry's clothing -- t ie,

tie clip, and fingernails -- and Eunice Zeigler's

clothing will exonerate him or mitigate his sentenc e."

Despite the protestations of Mr. Zeigler, the

Florida Supreme Court has already passed all of the se
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issues.  What we have here is no more than a serial

attempt to come back in again for the fifth time an d ask

for DNA testing that could have been asked for in t he

prior proceeding but wasn't for reasons unknown to the

State.

The defense is trying to say that there is no res

judicata bar so they can't evade the collateral

estoppel, that precludes them from conducting seria l

testing.  This claim is estopped.  This sort of ser ial

testing is inappropriate, and the Florida Supreme C ourt

has said so, not in general but in this case.  I wo uld

note, ironically, Mr. Zeigler despite all of the

discussion of Perry Edwards and Perry Edwards's mon ey is

not under death sentence for Perry Edwards.  That w as a

second-degree murder conviction.

The Florida Supreme Court gave Mr. Zeigler the

benefit of the doubt about what the DNA testing wou ld

show construed it in the way most favorable to him every

single time the issue went before them, and Mr. Zei gler

still lost.  Nothing has changed now other than we now

have touch DNA, mini-STR and Y-STR that they didn't

bother to ask for the last time they were here.

There was no reason they couldn't have asked for

that testing then.  I don't know why they didn't, b ut

they didn't.  And that is the end of the story.  Th is is
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collateral -- the claim is collaterally estopped.  The

issues have already been decided by the Florida Sup reme

Court, and we do not need under any reasonable syst em to

go back for yet a fifth time.  This is the same mot ion

dressed up, fluffed up, and adding some phrases and

terms that was filed before and rejected by the Cou rt.

They could have brought this before and they didn't .

As to the authenticity of the DNA, its

admissibility is questionable.  There is a possibil ity

of contamination.  This Court would have to make a

finding that it would be -- that it is authentic an d

would be admissible, and based on the testimony her e

today, I don't believe that finding can be made, gi ven

that the evidence has been in the vault since the t rial

in 1976, I guess, when it was brought back from

Jacksonville.  Whenever it -- whenever it got back to

Orlando to -- I guess that was before I was practic ing

law.  I don't know where it went then.  It came ove r

here, what, 1996, I guess, when this courthouse ope ned?

I assume it was moved along about that time.  I don 't

know that for a fact.  I don't know who touched it.

Nobody has any idea.  We do know that law enforceme nt

lab personnel did not use the kind of personal

protective equipment that is used now because of DN A

procedures that are available.  They weren't availa ble
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in 1976.  That's just the way it is.

At the end of the day, the defense is asking for a

do-over of the 2009 through '11 proceeding when you

really get right down to it.  There is no reason th is

testing couldn't have been asked for before.  It is

collaterally estopped at this point, and contrary t o

what Mr. Eikelenboom said, absence of evidence is n ot

absence of evidence of absence in this case.  Negat ive

result means nothing more or less in this case give n all

of the facts, the time between the first series of --

the first series of gunshots that we know was at 7: 24

because that's when the clock stopped, literally wh en a

bullet went through it, which was corroborated by a

witness who was passing by and heard gunshots.  And  then

the second series of shots that came after 9:00 o'c lock,

shortly before the call to Judge Vandevender's resi dence

which was I believe around 9:30.  Certainly ample t ime

for Mr. Zeigler to have changed clothes.  And there  is

that little issue of the missing raincoat and the r ubber

gloves that were -- that were never seen again afte r the

murders.

For those reasons, State would ask to deny the

motion for DNA testing.

THE COURT:  Brief response.

MR. MICHAELI:  Your Honor, the State just told you
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the types of testing the defendant requests today h ave

not been requested before in this case.  Mr. Nunnel ley

argues it could have been.  The evidence actually s hows

otherwise.  But it's irrelevant.  They weren't.  An d,

therefore, collateral estoppel does not apply.  Tha t is

the only conclusion that can be reached under Supre me

Court precedent in this state.

What the State is talking about is res judicata.

You didn't ask for it but you could have.  It's not

available under Rule 3.853.  That's not the way the  rule

is set up.  The rule allows you to make a successiv e

motion for DNA testing as long as you haven't made the

exact same motion before.  And there is no question  here

the defense has not made the request for these type  of

tests in the past.  This is the first time it is ma king

that request.

Now, Mr. Nunnelley referred to the decision of the

Florida Supreme Court which actually references the

decision they issued in 1995, I believe, about what  it

would mean in a 1995 world if you did DNA tests usi ng

the technology available at that time and you didn' t

find Perry Edwards's DNA on Mr. Zeigler's shirt.

In 2016, we face a completely different scenario

whereas the Court heard from both the State's exper t and

the defense's expert that today's testing is so
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sensitive that if you kill somebody in the manner P erry

Edwards was killed, you have to have their DNA on y our

clothing and it has to be findable.  You can't miss  it.

If you do proper tests, you can't miss it.  Particu larly

the over-the-top testing that the defendant is aski ng

for.

So the issue that the Florida Supreme Court dealt

with in the past is different from the issue the

defense's motion raises today.  That motion conside red

what the significance would be of not finding 

Perry Edwards's DNA using old technology, technolog y

that the Florida Supreme Court noted could miss thi ngs

due to degradation of evidence, to miss things, and  a

situation in which your findings would be constrain ed by

not having tested more than a few spots on the shir t.

This situation proposes far more comprehensive

testing using far more sensitive technology that th e

experts say is sufficient to answer that critical

question.  Did Mr. Zeigler indeed shoot Mr. Edwards  or

not?

So that prior finding is rooted in the technologies

available at the time and those technologies have

changed.  It's a new question.  It's a new question

that's been answered in the same way by both expert s

today.
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Mr. Nunnelley talks about a raincoat.  There's no

evidence in the record before the Court of any rain coat

or of any change of clothing.  That's pure speculat ion

on the part of the State.

MR. NUNNELLEY:  Your Honor, I would challenge 

Mr. Michaeli to point out where it's not in the rec ord.

I'll provide the Court later, tomorrow, with the re cord

cite to the raincoat evidence.  It's there.

MR. MICHAELI:  My point, Your Honor, is simply that

in the State's response and the defense's motion, w hen

we claim that certain things occurred, we supported

those claims with all the underlying sources.  The State

filed a response.  There is nothing in that respons e or

in the evidence that's been presented today about a ny

raincoat.  That evidence is not in the current reco rd in

this motion.  That's my point.

Nothing further, Your Honor.

THE COURT:  Okay.  I will reserve ruling at this

time and do a written order in the case.

MR. NUNNELLEY:  Thank you, Your Honor.

MR. TRACEY:  Thank you, Your Honor.

(The proceedings adjourned at 4:25 p.m.)
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STATE OF FLORIDA:  

COUNTY OF ORANGE:   

     I, Jean Dexter, CRR, RPR, Official Court  

Reporter of the Ninth Judicial Circuit of Florida,  

do hereby certify, pursuant to Florida Rules of Jud icial 

Administration 2.535(h)(3), that I was authorized t o and did 

report in stenographic shorthand the foregoing proc eedings, 

and that thereafter my stenographic shorthand notes   

were transcribed to typewritten form by the process   

of computer-aided transcription, and that the  

foregoing pages contain a true and correct  

transcription of my shorthand notes taken therein.   

 

     WITNESS my hand this ____ day of ____________ 

2016, in the City of Orlando, County of Orange,  

State of Florida.   

 

                                ___________________ __________ 
                                Jean Dexter, RPR, C RR 
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